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Date of Meeting: November 27-28, 1959

Date of Memo: November 1, 1959.

Memorandum No. 1
Subject: Uniform Rules of Evidence - Hearsay Evidence Division

In addition to the summary contained in Appendix B, (attached),
you may refer Por a detailed step by step summary of action taken by
the Commissicn end the Bar Commitiee on the Hearsay Evidence division
of Uniform Rules of Evidence to the summary dated November 13, 1958
(a copy of which is enclosed with this memorandum).

In considering these materials, two general comments should be
kept in mind:

(1) The phrase "ection or proceeding" has been substituted
in the revised rules for the word "proceeding” or "action." This is in
accord with a decision of the Commissicn thet the phrase "action or
proceeding” should be used in the Uniform Rules of Evidence where
appropriate.

(2) Rule 65A, a new rule, should be studied before considering
the other rules in the Hearsay Evidence Division since Rule 65A is

referred to in a number of the exceptions to Rule 63.

Respectfully submitted,

John H. DeMoully
Executive Becretary
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(34(1)) 10/20/59

Note: This is Uniform Rule £2 ns revised by the Cammlssion. Changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to another) are shown by underiined material for new
material and by bracketed and strike ocut material for deleted material.

RULE 62. DEFINITIONS.
As used in [Ruie-63-and-4t6-exeepbions-and-in-she-fodlowing-ruiesy ]

Rules 62 to 66, inclusive:

{1) [€283] “Declarant” is a person who mekes a statement.
{2) [€3)] "Perceive" means scquire knowledge through one's own

genses.

{3) [£49] "Public [6#fieisd®] officer or employee of a state or
territory of the United States" includes: [am-effieini-ef-a-peiitieni-
subdiviaion-of-cueh-sbate-or-tervitory-and-of-a-munteipalitye ]

(a) In this State, an officer or employee of the State er of any

athorit

subdivistion of the State.

{b) 1In other states and in territories of the United States, an

officer or employee of any public entity that is substantially equivalent

to those included under subparagraph ga.! of this persgraph.

(#) [£59] "State" includes each of the United States and the

District of Columbla.

(5) [€3}] "statement” means not only an orel or written expression
tut also non-verbal conduct of a person intended by him as a substitute for
words in expressing the matter stated.

(6) [6¥9] "Unavailable as a witness" includes situations where
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the witness is:

(a) Exempted on the ground of privilege from testifying concerning
the matter to vhich his statement is relevant. [y-~ew]

(b) Disqualified from testifying to the matter. [,-ee]

{¢) Dead or unable [4e-be-present] to teatify at the hearing
beceuse of [death-ew-ihenm-ewdsting] physical or mental illness. [y-er]

(d) Absent beyond the jurisdiction of the court to compel appearance
by its process. [y-er]

(e) Absent from the {piaee-of) hearing [Beecause] and the proponent
of his statement does not know and with diligence has heen unable to
ascertain his whereabouts.

But e witness is not unavailable:

{2) 1If the judge finds that [his] the exemption, disqualification,

inability or absence of the witness is due to (i) the procurement or

wrongdoing of the proponent of his statement for the purpoee of preventing

the witness from attending or testifying [y] or {se] (ii) the culpable

act or neglect of such [parsy] proponent; [y1 or
(b) If unaveilability is claimed [umder-elsuse-{dj-ef-ihe-preeeding

peragraph] because the witness is absent beyond the juriediction of the

court to compel appearance by its process and the Judge finds that the

deposition of the declarant could have been taken by the proponent by

the exercise of reasonsble diligence and without undue hardship [y] or
expense. [amd-thei-the-probabie-imperiance-of-the-tesiinony-ie-sueh-ad-40
4usbify-the-expense-eof-saling-such-depoaition-)
[¢6)-~"A-businessl-ae-used-in-exeeption-{i3)-ahati-iaeinie-every
hind-of-businessy-professiony -oeeupationy-ealling-or-operation-of-sastitu-

$ionsy~whether-enrried-on-for-profit-or-noty ]

-
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Hote: This ie Uniform Rule 63 as revised by the Commission. Chaunges
in the Uniform Rule (other than the mere shifting of langusge from ome
part of the rule to another) are shown by underlined material for new
meterial and by bracketed and strike out materiel for deleted material.

RULE 63. HPARSAY EVMUE EXCIUDED -- EXCEPTIONS.

Evidence of a statement which is made other than by a witness
while testifying at the hesring offered ic prove the truth of the matter
stated is hearsay evidence and inadmissible except:

(1) {[A-ssatemeni-previeusly-mede-by-a-pereon-whe-is-pregents
at-she-hearing-aed-available-for-gross-cuamination-with-recpeet-to~-ihe
statement-and-its~-subjeei-masbery-provided-the-statemert-would-be-ad-
m&ssibie-ii-mde-hy-deeiamt-while-testifying-as-a-wi‘-:aeesi-] When a

person is a witness at the hearing, a statement made by him, though not

made at the hearing, is admissible to prove the truth of the matier

stated if the statement would have been admiseible if made by him while

testifw and the statement:

(a) 1Is inconsistent with his testimony at the hearing and is

offered in compliance with Rule 22; or

(b) Is offered after evidence of a prior inconsistent statement

or of a recent fabrication by the witness has been received and the

stetement is one made before the allegLed inconsistent statement or

fabrication and is consistent with his testimony at the heering; or

{c) Concerns a matter as to which the witness has no present

recollection and is a writing which was made at A time when the facts
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recorded in the writing actua;}y occurred or at such other time when the

facts recorded in the writing were fresh in the witness's memory and the

writing was made (i) by the witneas himself or under his direction or

(ii) by some other person for the purpose of recording the witness's

statement at the time it was made,.

(2) [Affidaviba-bo-the-eutent-admisaible-by-the-statuses-of-this

Btases] To the extent otherwise admissible under the law of this State:

{a) Affidavits.

(b) Depositions teken in the action or proceeding in which they

are offered.

(c) Testimony given by a witness in a prior trial or preliminary

hearing of the action or proceeding in which it is offered.

(3) [Suedect-ve-the-same-iimitassionn-and-ebieetions-as-shough
the-deslarant-were-tesbifying-in-pergony-fal-testimeny-in-the-form-pf-a
deposition-taken-in-eomplianee-vith-the-tew-of-this-gtate-for-use-as
sestimony-in-the-trsai-of-the~petion- in-vhieh-offeredy-or-(b)-1f-the
judge-finds-shat-the-declarsri-in-unavailable~as-a-witness-as-the-hearings

sestineny-given-as-a-witaeso-in-anether-acbion-cr-in-a-deposition-taken

in-ecmpiiopee-with-lavw-for-use-as-testimony-in-the-trini-eof ~-another-aetiony

wheR-(i)-the-testinony-is-affered-againss-a-parsy-who-effered-+4-in-hie
ewa-behalf-on-the-former-oeeasiony ~or-againgt~the-suacedsor-in-interess-of
sush-pAFLYyy-o¥-(ii}-the-issue-is-sueh-that-the-ndverse-parsy-on-she-former
oeeasion-had-tke-righi-and-opportunity-for-evess-enamination-with-an

inteorest-and-wotive-sinilar-$o-that-which-the-adverse-parsy-has-in-the

aebion-in-whieh-the-testimony-is-offeveds ] Subject to the same limitations

and objections as though the declarant were testifying in person, testimony
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given under oath or affirmation as a witness in another action or proceed-

ing conducted by or under the supervision of a court or other official

agency having the power to determine controversies or testimony taken by

deposition taken in ccmpliance with law in such an action or proceeding,

but only if the judge finds thet the declarant is unavailable as a witness

at the hearing and that:

(a) Such testimony is offered against a party wio offered it in

evidence on his own behelf in the other action or proceeding or _against

the successor in interest of such party; or

(b) In a civil action or proceeding, the iesue i8 such that the

adverse party in the other action or proceeding had the right and

opportunity for cross-exemination with an interest and motive similar to

thet which the adverse party has in the action or proceeding in which the

testimony is offered; or

(¢) In a criminal action or proceeding, the present defendant

was a party to the other action or proceeding and had the right and

opportunity for cross-examination with an interest and motive similar

to that which he hes in the action or proceeding in which the teatimony

is offered except that the testimony given st & preliminary hearing in

the other action or proceeding is not admissible.

{4) Subject to Rule 654, a statement:

{a) Which the judge finds was made while the declarant was per-
ceiving the event or condition which the statement narrates, describes
or explains; [y] or

(b) Which the judge finds [was-made-while-the-deelarans-vas
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uaﬁer—%he-stress—eﬁ-a-aerveus-exeitemeat—eauseé—byasugh—peyeep$isn;—er]

(2) purports to state what the declarant perceived relating to an

event or condition which the statement narrstes, describes or explains

and (1i) was made spontaneously while the declarant was under the stress

of & nervous excitement caused by such perception.

{{e)--if-khe-deciarank-is-unavailable-as-a-witaeesy-a~-stabenent
aarr&tiagy-deserih&ng-ez—expiaiaisg—an-evea*-er-eenﬁitian—vhieh—the-5uége
£inﬁs-was-naée-byb%he-éeelarant-at—a—time—when—the-natter—hadrheea
reeeaﬁly-pereeiveé—hy—himsaaﬂyuh&&e-his-reee&&eeﬂieaawas—eieuay-aaﬂawas

mede-in-goed-fasth-prior-so-the- commencement-of-she-aetions ]

(5) Subject to Rule 654, a statement by a [perseu-unavailabie

as-a-witness-beecpuse-af-hie-deeth] decedent if the judge finds that it

was made upon the personal knowledge of the declarant, under a sense

of impending death, voluntarily and in good falth and [white~ike

deeiaraaﬁ-was—eenseieus-af-his-imgending-death—aaﬂrbelieved] in the

belief that there was no hope of his recovery. [#]

{6) [Zn-e-eriminal-procceding-es-sgaines-the-aeeusedy-a-previous
ptetement-by-him-relative-bo-the-affence~charged-ify-and-oniy-1£y-the
5uége-fin&s-that-the—aeeuaedawhen-mahing-the—statemsatdwas—eeaaaieas-ané
waa-eapdb&e-ef-understaniiag-what-he-saié-aaé-dié,-anﬁ-that-heawns;nst
indused-se-make-she-sbabenont ~La)-under-compulsion-or-by-infliotion-or
threabp-af-inflisbion-af-suffering-upon-hin-er-anothery-or-by-protonged
interregatisn-uaéer-sueh-aéreunstaneas-aa-te—reade!-tha-statameat-invel—

unbaryy-e¥-Lb)-by-threats-or-promisee-concerning-action-te-be-saken-by-2
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puhlie-affieisiiwith-referenee-ta-the-eiineg-liksly—te—eaaae-the—aeeused—
ta-male-guch-a-sbatement-falselyy~and-made-by-a-persop-vhon- she-ageused-
reaseaahly—heiieveé—te—have-the-pewer—er—aukherity—te—exeeute-the-sameil

Subject to Rule 654, in s criminal action or proceeding, as against the

defendant, a previous statement by him relative to the offense charged,

unless the Judge finds pursuant to the procedures set forth in FRule 8

that the statement was made:

(a) Under circumstances likely to cause the defenant to make &

false statement; or

{(b) Under such circumstances that it is inedmissible under the

Constitution of the United States or the Constitution of this State.

{7) Subject to Rule 65A and except as provided in paragraph (&)

of this rule, as against himself, a statement by a person who is & party

to the action or proceeding in his individual or [a] representative

capacity. [ard-3f-the-tattery-who-was-aesing- iR~ guch-represeniasive

capeedky- in-making-she-stasements |

{8) Subject to Pule 65A, as ageinst a party, a statement:

{a) By a person authorized by the party to meke a statement or
statements for him concerning the subject matter of the statement; [ 5 ]
or

(b) oOf which the party with knowledge of the content thereof
has, by words or other conduct, manifested his adoption or his belief

in its truth. [ 3 ]




(9) As egainst a party, a statement which would be sdmissible
if made by the declarant at the hearing if:

(a) The statement concerned a matter within the scope of an
agency or employment of the declarant for the party and was made before
the termination of such relstionmship; [ 3 ] or

(v) {the-par%y-aad-the—ﬂeela?aat-were-par%ieipatiag—ia-a-yiaa
%e-eemm&t-a-erime-ar-a-eivil—wroag—aaﬁ—the—etataaentdwaa-relevea%-%e-the
plan-er-ita-suhaeat-natter-aaﬁdwas-nade—while-the-glan-was-éa—exiateaee

aaﬁ-heén:e-its-eemple%e—eueeatiea—erbethe!-te!miaaﬁiea,] The statement

is that of & co-conspirator of the party end (i) the stetement was made

prior to the termination of the conspiracy and in furtherance of the

common object thereof and {i1) the statement is offered after proof by

independent evidence of the existence of the conspiracy and that the

declarant and the perty were poth parties to the conspiracy at the time

the statement was made; or

(c) Ina civil action or proceeding, one of the issues between

the party end the proponent of the evidence of the statement is a legal
liability of the declarant, end the statement tends to esteblish that

liability. { ¢ 1

(10) [Gubjeet-so-the-dimitations-of-excepbion-(63y] Subject

to Rule 654, if the declarant is not a party to the action or proceeding

and is unevailable as & witness, and if the Judge finds that the

declarant had sufficient knowledge of the subject, a statement which the

judge finds was at the time of the [assertion] atatement sc far

contrary to the declarant's pecuniery or proprietary interest or so fer
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subjected him to civil or criminal liability or so far rendered invalid &
claim by him against another or created such risk of msking him an cbject
of hatred, ridicule or social disapproval in the commnity that a
reasonable man in his position would not have made the statement unless

he believed it to be true. [ 3 ]

[Eil}--A-aﬁatemeaﬁ—hyha-vsterueeaeerning—hie-qaa&i?&ea%iens-te

vete-er-the-faet-or-contens-af-his-veoses |

(12) Subject to Rule 65A, uniess the judge finds it was made in

bad faith, a statement of the declerant's;

(a) Then existing state of mind, emotion or physical sensation,
including statements of intent, plan, motive, design, mental feeling,
pain end bodily health, but not including memory or telief to prove the
fact remembered or believed, when such a mental or physical condition is
in issue or is relevant to prove or explain acts or conduct of the
declarant. f y-ew ]

(v} Previous symptoms, pain or physical sensation, made to a
physiclan consulted for treatment or for disgnosis with a view to

trestment, end relevant to an issue of declarant's bodily condition. [ 5]

{13) [Writings-effered-as-memsranda-or-weeerds-of-aetsy-eandi~
tions-or-events-ie-prove-the-faets-atated-thereiny -t f-the- Judge-Finda-~-thas
they-were-made-in-the-regular-eourse-of ~-a-bueiness-as-or-abous-she-sime
ef-tlhe-pady-annditien-cr-cveni-reeordedy ~and- that~the-gources-of-informa-

sion-from-whiek-made-and-she-method -and- eireunstances-of-their-preparation
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Were-gueh-as-to-indicate-their-rustvorthinessy A writing offered as s

‘record of an act, condition or event if the custodian or other gualified

witness testifies to its identity end the mode of its preparation and

if the gﬂe finde that it was made in the regular course of a business,

at or near the time of the act, condition or event, and that the scurces

of information, method and time of preparation were such as to indicate

its trustworthiness. As used in this paragraph, "a business” includes

every kind of busirness, profession, occupation, calling or operation of

institutions, whether carried on for profiti or not.

(14) Evidence of the absence [ef-a-memerandum-er-reesrd] from the

[memerandn-e»-] records of a business (as defined in paragraph (13} of

this rule) of a record of an asserted aci, event or condition, to prove

the non-occurrence of the act or event, or the non-existence of the
condition, 1f the judge finds that:

(a) It was the regular course of thet business to make [ suen
memarandad records of mll such acts, events or conditions at the time
thereof or within a reascnable time thereafter, and to preserve them; and

(b} The records of that business were prepared from such

sources of information and by such methods as to indicate their trustworth-

iness.

{15) B8ubject to Rule 64, statements of fact contained in &

written report {-e-ez-fimdings-ef-faes] made by & public [efféeiad]

officer or employee of the United Stetes or by & public officer or

employee of a state or territory of the United States, if the Judge finds
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that the msking thereqf was within the scope of the duty of such

[effieinr] officer or employee and that it was his duty to:

() [48] Perform the act reported; [ y ] or

(b) [%el Observe the act, condition or event reported; [ y ] or

(c) [4el Investigate the facts concerning the act, condition or
event. [and-4o-meke-findings-ow-draw-conelusions-based-on-sueh~invecbiga-

siensy ]

(16) subject to Rule 6Y, writings made by persons other than

public officers or employees as a record, report or finding of fact, if

the judge finds that:

(a) The maker was authorized by a statute of the United States

or of a state or territory of the United States to perform, to the

exclusion of persons not so authorized, the functions reflected in the
writing, and was reguired by statute to file in a designated public
office a written report of specified matters relating to the performance
of such functions; [ y ] and

{b) The writing was made and filed as so required by the

statute. {3:]

(17) subject to rule 64; [ 5 ]

(e} If meeting the requirements of authentication under Rule
68, to prove the comtent of the record, & writimg purporting to be a
copy of an official record or of an entry therein. [ 5 ]

(b) If meeting the requirements of authentication under Rale

§21 to prove the absence of & record in a specified office, a writing xade by
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the official custodian of the official records of the office, reciting

diligent search and feilure to find such record. [+ 1

(18) sSubject to Rule 64, [eersifiecates] a certificate that the

meker thereof performed s marriage ceremony, to prove the truth of the
recitals thereof, if the judge finds that:

() The maker of the certificate was, at the time and place
certified as the time and place of the marriage, [was] authorized by

law to perform marriage ceremonies; {3 1]end

{b) The certificate was issued at that time or within & reasonable

time thereafter. [ 3 ]

{19) subject to Rule 64, the official record of a document
purporting to establish or affect an interest in property, to prove the
content of the original recorded document and its execution and delivery
by each person by whom it purports to have been executed, if the judge
finds that:

(a) The record is in fact a record of an office of a state
or nation or of any govermmental subdivision thereof; [ 3 ] end

{b) An eppliceble statute authorized such a document to be

recorded in that office. [ 5 }

(20) Subject to Rule 64, evidence of a final judgment adjudging

a person guilty of a felony, to prove, ageinst such person, any fact

essential to sustain the judgmwent. [ 3 ]
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(21) To prove the wrong of the sdverse party and the amount of
damages sustained by the judgment creditor, evidence of a final Judgment
if:

!a.) Offered by a judgment debtor in en action or proceeding

in which he seeks to recover partial or total indemnity or excneration
for money peid or lisbility incurred by him because of the judgment; and
[ y-provided ]

(b) The judge finds that the judgment was rendered for damages
sustained by the jJudgment creditor as a result of the wrong of the

adverse party to the present action or proceeding. [ # 1

(22) To prove any fact which was essential to the judgment,
evidence of a final judgment determining the interest or lack of interest
of the public or of a state or nation or governmental subdivision thereo?f

in land, if offered by = party in an action or proceeding in which any

such fact or such interest or lack of interest is & material matter. [+ 1

{23) Subject to Rule 654 a statement of e matter concerning a

declaerant's own birth, marrisge, divorce, legitimacy, relationship by
blood or marriage, race-ancestry or other gimilar fact of his family
history, even though the declarant had no means of acquiring personal !
knowledge of the matter declared, if the judge finds that the declarant |

i upavailable as & witness., [-#~]

{24) Subject to Rule 65A, a stetement concerning the birth,

marriage, divorce, death, legitimacy, race-ancestry, releationship by
blood or marriage or other similar fact of the family history of a person
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other than the declarant if the judge finds that the declarant is

unavailable as a withess and finds that:

(2) [£imds-shas] The declarant was related to the other by

blood or marriage; or

(b} [fimde-thed-he] The declarant was otherwise so intimately

associated with the other’s family as to be likely to have accurate
informetion concerning the matter declared [ 5 ] and made the statement
L}l &8s upon information received from the other or from a person related
by blood or marriage to the other [ y ] or (ii) as upon repute in the
other's family. [ y-amd-{b)-finds-ikas-the-deelaveni-ic-unavailable

a8-e-witnesay ]

(25) [A-ssatement-of-a-deelarant-that-a-gbatement-ndmigeible
under-exeepbiona-{33)-or-fal)-ef-thic~-rute-was-made-by-another-deetaransy
effered-as-tending-so~-prove-the-srush-of-the-matier-deelaved-by-both
deslavanisy-if-the-judge-Ffinds-thai-bosh-deetarerss-are-anavatlabie-as

witResgess

(26) Evidence of reputation among members of a family, if:

LEJ The reputation concerns the 5irth, marriage, divorce, death,
legitimacy, race-ancestry or other fact of the family history of a member
of the family by blood or marriage; and

(b) The evidence consists of (i) a witness testifying to his

knowledge of such reputation or {1i) entries in family bibles or other

family books or charts, engravings on rings, family portraits, engravings

on urns, crypts and tcmbstones and similar evidence.
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(27) Evidence of reputation in & community as tending to prove
the truth of the matter reputed, if [-{aj-] the reputation concerns:

{8) Bounderies of, or customs affecting, land in the commnity
[ ¥ ] and the Judge finds that the reputation, if any, arcse before
controversy. [jy-er]

(b} [4Be-repusasion-eemeewns] An event of general history of
the commnity or of the state or nation of which the commnity is a part
[ 3 ] and the judge finds that the event was of importance to the

commnity. [y-ew)

(c) [the-reputatien-esneerns] The date or fact of birth, marriage,

divorce [ y ] or death[ylegitimaeyy-relationship-by-bioed-o¥-marriagey
oz-racewaneesszy] of a person resident in the commnity at the time of
the reputation. [y-or-ssme-ether-similar-faet-of-his-family-history-ew
of-hig-pergepai-ghatus-or-condition~-vhieh-the-judge-finda-1ikely-sa-have

been-the-gubjest-of-a-reiinble-reputation-in-shat-copmunity; |

{28) If a person's character or a tralt of a person's character

at a specified time is material, evidence of his general reputation with
reference thereto at a relevant time in the commnity in which he then
resided or in a group with which he then habituslly esscciated, to prove

the truth of the matter reputed. [ 3 ]

{29) Subject to Rule 6%, evidence of a statement relevant to a

material matter, contained in:
!a] A deed of conveyance or a will or other [deeumens] writing

purporting to affect an interest in property, offered as tending to prove
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the truth of the matter stated, if the judge finda that the matter
stated would be relevant upon an issue a3 to an interest in the
property [ 3 1 and that the deslings with the property since the state-
ment was made have not been inconsistent with the truth of the state-
ment., [ ¢ ]

(b) A writing more than 30 yeaxs old when the statement hes been

since generally acted upon as true by persons having an interest in the

matter, if the writer could have been properly allowed to make such

statement as a witness.

(30) Evidence of statements of matters of interest to persons
engaged in an occupation contained in a list, register, periodical [ 5 ]
or other published compilation fto prove the truth of any relevant matter
80 stated if the Jjudge finds that the compilation is published for use
by persons engeged in thet cccupation and is generally used and relied

upon by them. [ 3 ]

{31) A published treatise, periodical or pamphlet on a subject
of history, science or art to prove the truth of a matter stated therein
if the Judge takes Jjudicial notice, or & witness expert in the subject
testifies, that the treatlse, pericdical or pamphlet is a reliable

aunthority on the subject.
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Note: This is Uniform Fule 6% ms revised by the Commigsion. Changes
in the Uniform Rule {other than the mere ehifting of langusge from one
part of the rule to ancther) are shown by underlined material for new
material and by bracketed and strike out material for deleted meterial.

RULE 6k. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS TO HEARSAY

RULE TO EXCLUDE EVIDENCE.

Any writing admissible under exception {s] {15), (16), (17}, (18),

{emd] (19), (20) or (29) of Rule 63 shall be received only if khe party

offering such writing has delivered a copy of it, or so much thereof as
may relate to the controversy, to each adverse perty a reascnable time
before trial unless the judge finds that such adverse party has not been
unfairly surprised by the failure to deliver such copy. HNothing in

this section is intended to affect or limit the provisions of Sections

2016 to 2035, inclusive, of the Code of {ivil Procedure, relating to

depositions and discovery.




{34(L}) 10/22/59

Wote: This 1s Uniform Rule 65 as revised by the Commission. Changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and strike out material Tor deleted msterial.

RULE 65. CREDIBILITY OF DECLARANT.
Evidence of e statement or other conduct by & declarant

inconsistent with a statement of such declarant received in evidence

under an exception to Rule 63 { 7 ] is admissible for the purpcse of

" aiscrediting the declarant, though he had no opportunity to deny or

explain such inconsistent statement or other conduct. Any other evidence

tending to impair or support the credibility of the declarant is
gdmissible if it would have been admissible had the declarant been a

witness.

18-
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{34(L}) 10/22/59

Note: This is = new rule proposed by the Law Revision Commission.

RULE 654. QUALIFICATION OF DECLARANT. [NEW]

Any stetement otherwise admissible under peragraph (&), (5), (6),

{7), (8}, {10), (32), (23} or (24) of Rule 63 is inadmissible if the

Judge finds that at the time of making the statement the declarant did

not possess the capacities requisite to qualify as 8 witness under Rule 17.

The burden of establishing that & statement is inadmissible because of
L
the provisions of this secticn is_upon the person objecting to the

admigasion of the evidence.

-19-
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¥obe: Thia is Uniform Pule 66 as revised by the Commission. Changes
in the Uniform Rule {other than the mere shifting of langusge from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and sirike out material for deleted material.

RULE 66. MULTIPLE HEARSAY.

A statement within the scope of an exception to Rule 63 [sha2i]
is not {be] inadmiseidle on the ground that it includes a statement made
by another declarant and is offered to prove the truth of the included

statement if such included statement itself meets the requirements of

-an exception.



(3%(L))
APPENDIX B

ACTION TAKEN

Uniform Rules of Evidence -- Hearssy Evidence Division

This summery Indicates the action taken
on the Uniform Rules of Evidence (Hesrsay
Evidence Division) by (1) the California
Lavw Revision Commission snd (2) the State
Bar Committee to Consider the Uniform

Rules of EBvidence.

November 1, 1959
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RULE 62 DEFINITIONS

Commission: The Commission has not finally approved
paragraphs (3) and (4) of the revised rule.

The Commission considered deletion of sub-
paragraph (b) of the first paragraph of
paragreph (6) of the revised rule but deferred
final decision pending receipt of a report
from our research consultant. This report,
entitled "Whether Rules Which Disqualify
Certain Perscne 88 Witnesses Alsc Disqualifly
Hearssy Declarants" (Sept. 29, 1958), was
distributed at the last meeting., Our
consultant does not recommend the deletion

of paragraph (6) (b) of the revised rule; ACTION BY
he doee recommend some changes in Rule 63 STATE BAR
because of the provisions of revised rule COMMITTEE
62(6) {first paragraph) (b) and in substance  AND BY
recommends the new rule 65A. COMMISSION
REQUIRED

The Commission has not considered the transfer

of the definition of "a business” from

. Uniform Rule 62 to exception {13) of revised
rule 63 (to which this definition applies).

™
:

Bar Commititee: The State Bar Committee has not finally
approved the final form of the revised rule
and has not considered the transfer of the
definition of "a business" from Uniform
Rule 62 to exception {13} of revised rule 63
(to which this definition applies).

Note: The staff made a number of changes in the form of this
rule. The definitions are arranged in alphabetical
order and the entire rule is put in tabulated form %o
improve readability. The sections to which the definitions
apply have been cliearly specified in the reviged rule.
The definition of "a business" has been transferred from
Rule 62 to exception (13) of reviged rule 63.

)
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RULE 63 HEARSAY EVIDENCE EXCLUDED -~ EXCEFTIONS

The General Rule

Commission: Approved without change.

Bar Committee: Approved without change.

Paragreph (1) - Previous Statements of Witnesses at Hearing.

Commission: A1l members present (three) voted in favor
of revised rule. The Commission has not,
however, approved the revised rule.

Bar Committee: Approved as revised (in substance).
Note: The Commiesion staff has made a revision in form of

subparagraph (c) of revised rule 63(1). Scme changes
in form of rule have been made by the staff.

Paragraph (2) - Affidavits; Depositions and Prior Testimony in Same Prc

ACTION BY
COMMISSION
REQUIRED

ceeding.

Commission: Approved as revised.
Bar Committee: Approved es revised.
Note: The Commission staff has inserted "or proceeding” after

"action" in two places.

Paragraph (3) - Depositions and Prior Testimony in Another Proceeding.

Commisaion: Approved as revised.

Bar Committee: Approved as revised.

Note: The Comnission staff has substituted "action or proceeding”
for "proceeding” in this rule and has improved the form of

the revised rule.

Paragraph (4) - Spontaneous Statements.

Commission: Approved as revised (but see note below).
Bar Committee: Approved as revised (but see note below)

EXCEFT Bar Committee would insert prior to
'a ptatement” in the introductory clause

-2-
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the words "if the declarant is umavailable MENT; ACTICH BY

as a witness or testifies that he does not BOTH BAR

recall the event or condition involved.” COMITTEE ALD
COMMISST '
REQUIRED

Fote: Reither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 65A."

The Commission does not agree with the Bar on the
ingertion of the words indicated under the prior action
of the Bar Coamnittee.

The Commission ataff has improved the form of the rule.

Paragraph (5) - Dying Declarations,

Commission: Approved as revised {but see note below). ACTION BY
BAR COMMITTEE
Bar Committee: Approved as revised (but see note below). ARD COMMISSION

proAmse_ e ——

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 654."

Paragraph () - Confessions and Other Admissions in Criminal Proceedings.

Commission: Approved as revised (but see note below). ACTION BY
EAR COMMIITEE
Bar Committee: Has not acted on revised rule. AND COMMISSION
REQUIRED

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 65a."

The Bar Committee has not considered this revised rule.
"pction or proceeding” has been substituted for "oroceeding”

and "defendant” has been substituted for "eccused" and
the form of the rule has otherwise been improved.

Paragraph (7) - Admissions by Parties in Civil Proceedinmgs.

Commission: Approved as revised (but see note below). ACTION BY
BAR COMMYTTEE
Bar Committee: Approved as revised {but see note below). ARD COMMISSION
REQUIRED

I ————v——a

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 654,"

The staff has made changes to improve the form of the rule.
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Paragraph (8) - Authorized and Adoptive Admissions.

Commission: Approved as revised {but see note below). ACTION BY
BAR COMMITTEE
Bar Committee: Approved as revised (but see note below). AND COMMISSION
| REQUIRED

Hote: Neither the Bar nor the Commission bas approved the
insertion of the words "Subject to Rule 654."

Paragraph (9) - Vicarious Admissions.

Comnission: Approved as revised.
Bar Committee: Approved as revised,
Note: The words "or proceeding" have been inserted after the

word "action.”

Paragraph (10) - Declerations Against Interest.

Commission: Approved as revised (but see note below). ACTION BY
BAR COMMITTEE
Bar Committee: Approved as revieed but Northern Section not ~ ARD COMMISSICK
sufficiently represented to consider acticn REQUIRED
taken as final action of State Bar Committee
(but see note below),

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 65A."

The words "or proceeding” have been inserted after the
word "action."

Paragraph {11) - Voter's Statements.

Commission: Disapproved.

Bar Committee: Disapproved.

Parsgraph (12) - Statements of Physical or Mental Condition of Declarant.

Commission: Approved (but see note below). ACTION BY
BAR COMMITTE!
Bar Committee: Approved; then determined to recomsider insofar AND COMMIS-
as precludes declarations relating to declarant's SION REQUIRE
donative intent at a prior time (ef. William
v. Kidd, 170 Cal. 631). BReferred to Messrs. Biker,

L
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Kaus, Kodison and Selvin for further study
and report. (see note below)

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 65A."

Paragraph (13) - Business Intries and the Like.

Commnission: Approved as revised (but see note below).
Bar Committee: Approved as revised (but see note below).
Note: Neither the Bar nor the Commission has approved the

transfer of the definition of "a business" from
Rule 62 to Rule 63{13).

Paragraph (14) - Absence of Entry in Business Records.

Commission: Approved as revised (but see note below).

Bar Committee: Approved as revised {but see note below).

Kote: Rote that the definition of "a business" is specifically

incorporated by reference in the revised rule - this
has not been approved by either the Bar Committee or
the Commission. The section has been tabulated to
improve readebility.

Paragraph (1%} - Reports of Public Officers and Employees.

Commission: Approved as revised.

Bar Committee: Has not considered revigsed rule.

ACTION BY
BAR_COMMITTEE
AND COMMISSION

ACTICH BY
BAR COMMITTEF,
AND COMMISSION

ACTION BY
FAR COMMITTEE
REQUIRED

Paragraph (16) - Filed Reports, Made by Perscns Exclusively Authorized.

Commission: Approved as revised,

Ber Committee: Has not considered revised rule.

Paragraph (17) - Content of Official Record.
agrap
Commission: Approved (but see note below).

Bar Committee: Approved (but see note below).

ACTICN BY
BAR_COMMITTEE
REQUIRED

ACTION BY
BAR COMMI'ITER
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Note: The words "if meeting the requirements of authentication
under Rule 69" have been inserted - this has not been
epproved by the Bar or Commission.

Paragraph (18) - Certificate of Marriage.

Commission: Approved as revised.

Bar Committee: Approved as revised.

Paragraph (19) - Records of Documents Affecting an Interest in Property.

Commission: Approved.

Bar Commitiee: Approved.

Paragraph (20) - Judgment of Previous Conviction.

Commisgion: Approved as revised.

Bar Committee: Disapproved. State Bar Commitiee suggests
that if Commisgion does recommend paragraph (20),
it should be revised to make it clear that a
Judgment admitted thereunder is not conclusive
but merely evidence. It was suggested that this
might be done by inserting "ae tending” before
"to prove.”

Paragraph (21) - Judgment Against Persons Entitled to Indemmity.

Commigsion: Approved.

Bar Committee: Disapproved in preseat form; Messrs. Hayes
and Patton to redraft for Committee's
further consideration.

Note: The words "or proceeding” have been inserted after the

word “action."”

Paragraph {22) - Judgment Determining Public Interest in Land.

Commission: Approved.

Bar Committee: Approved.

Rcte: The words "or proceeding” have been inserted after the word "action.”

COMMITTEE

COMMISSION
DISAGREFE

BAR COMMITTEE
AND COMMISSION
DISAGREFR
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Paragraph (23) - Statement Concerning One's Own Family History.

Conmission: Approved (but see note below). ACTIOU BY
BiR CCMMITTEE
Bar Committee: Approved (but see note below). ARD COMMISSICN
REQUIRED

Note: The words "as a witness” have been inserted at the end
of this pasragraph to conform to the definition in
Rule 62 end to the following paragraphe of Rule 63.
This insertion has not been approved by elther the
Commission or the Bar Committee, Neither has the
insertion of the words "Subject to Rule 65A" been approved.

Paragraph (24) - Statement Concerning Family History of Another.

Commission: Approved se revised (but see note below). ACTION BY
BAR COMMITTEE
Bar Committee: Approved as revised (but see note below). AND COMMISSION
REQUIRED

Note: HNeither the Bar Committee nor the Commission has
approved the insertion of the worde "Subject to Rule 65A."

Paragraph (25) - Statement Concerning Family History Based on Statement
of Another Declayent.

Commission: Disapproved.

Bar Committee: Disapproved.

Paragraph {26) - Reputation in Family Concerning Family History.

Commiseion: Approved as revised.
Bar Committes: Approved as revised.

Note: The Commission staff has improved the form of the revised rule.

Paragraph {27) - Reputation -- Boundaries, General History, Family History.
Commission: Approved as revised. |
Bar Committee: Approved as revised.

Note: The Commission staff has improved the form of the revised rule.
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Paragraph (28) - Reputation as to Character.

Commission: Approved as revised.

Bar Committee: Approved as revised.

Paragraph (29) - Recitals in Writings,

Commission: Approved as revised.

Bar Committee: Approved as revised.

Paragraph (30) - Commercial Lists and the Like.

Commission: Approved. ACTION BY
BAR COMMITTEE
Bar Committee: Disapproved as proposed; referred to Messrs. REQUIRED

Hayes, Hoberg, Kaus and Selvin for further
study and report to consider, among other
things, whether paragraph (30) should be made
subject to Rule 6k,

Paragraph (31.) - Learned Treatises.

Cormission: No action teken. ACTION BY
CRMTSSION AND
Bar Committee: Disapproved as proposed; referred to Messrs. BAR COMMITTEE
Hayes, Hoberg, Kaus and Selvin for further REQUIRED

study and report to consider, among other
things, whether paragraph (31) should be
made subject to Rule 6k,
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RULE 64 DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS
TO HEARSAY RULE TO EXCLUDE EVIDENCE

Commission:

Bar Committee:

Commission:

Bar Comittee:

Approved in principle only.

No action taken on revised rule.

RULE 65 CREDIRILITY OF DECLARANT
Approved as revised.

Ro final action teken; referred to Messrs
Baker end Patton to ccnsider whether rule
should be modified as proposed in Pation

memorandum on pavegraph {10) of Rule 63,

dated June 25, 1958.

RULE 65A QUALIFICATION OF DECLARANT [New Rule]

Cormission:

Bar Conmittee:

Note: This is a new rule.

No action teken (see note below).

No action taken (see note below).

(LI'}: (5): (6}1 (T): (8): (10), (12]: {23) and (2"}}
of Rule 63, as revised.

Commission:

Bar Committee:

RULE 66 MULTIPLE HEARSAY

Approved.

Approved.,

Note: The Commission staff has improved the form of
this rule.

It is referred to in paregraphs

ACTION BY
COMMISSION AND
BAR COMMITTEE
REQUIRED

ACTIOR BY
BAR COMMITTEE
REQURED

ACTION BY
COMMISSION AND
BAR COMMITTEE
REQUIRED

ACTION BY
COMMISSION AND
BAR COMMITTEE




November 13, 1958

SUMMARY OF ACTION TAKEN BY THE
GALIFORNIA LAW REVISION COMMISSION
AND THE STATE BAR COMMITTEE TO
CONGIDER THE UNIFORM RULES OF
EVIDENCE,




1.

o~
- 2.

3-

L.

Rule &

As proposed:

Preliminery Inguiry by Judse. When the quali-
fication of a person to be a witness, or the admisse-
ibiliity of evidence, or the existence of a privilege
is stated in these rules to be subject te a condition,
and the fulfiliment of the conditior is in issue, the
issue is to be determined by the judge, and he shall
indicate to the parties which one has the burden of
producing evidenczs and the burden of proof on such
issue as implied by the rule under which the question

rises. The iudge may hear and determine such matters
out of the presence or hearing of the jury, except that
on the admissibility of a conressiorn the judge, if re-
quested, shall hear and determine the question out of
the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party
to introduce before the jury evidence relevant to
weight or credibility.

of Cormission:

Not yvet considered,

Action of Worthern Section:

Has not yvet considered Rule itself but approved
Professor Chadhourn's proposal to aad following at
end of tule: "In the determination of the issue
aforesaid, exclusionary rules shall not apply,
subject, however, to Rule 45 and any valid claim
of privilege."

Action of Southern Section:

Not yet considered.
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1.

Revised
July 28, 1958

Rule 19

As proposed:

Prereguisites of LKnowiedge and Experience,
As a prerequisite for the testimony or a witness
on a relevant or material natter, thare must
be evidence that he has perscnal knowledge there-
of, or experienrce, training or education if such
be reguired. Such eviderce may be by the testi-
mony of the witness nimself, Ths judge may
reject the testimony ol & witness that he
perceived a mattzr if he finds that no trier
of fact couid rsasonably believe that the
witness did perceive the matter. The judze
may recelve conditionally the testimony of
the witness as to a relevant c¢r naterial matter,
subject to the evidenze of knowledge, experience,
training or ecducation being later supplied in
the course of the trial. . -

2. Original Action of Commission:

5

Has not considered Rule as proposed. In connection
with consideration of opening paragraph of Rule 63,
preposed to aad following paragraph to Rule 19

As a prereguisite for evidence of the conduct

£ a person reflescting his Dbelief concerning a
material or relevant natter tut not constituting
a statement as defined in 52(1), there must be
svidence that the person had at the time of his
conduct personal knowledge of such material or
relevant matter or experience, training or edu-
cation, if such be required.

Action of State Bar Committee!

Did not consider Rule itself. Disapproved amend-
ment proposed by Conmission.

Action of Northern Section:

Avproved first two sentences of Rule as proposed.
Disapproved last two sentences.

Action of Southern Sections

Considered Rule as prorosed preliminarily and
referred to Messrs. Patton and Selvin for redraft.
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Fule 19 {cont.)

6. Action of Commission 7/19/58:

Withdrew proposed anendment of Rule 19.

Revised
July 28, 1958




(: Rule 20

1, Ais proposed:

See "Action of Cormmission.”

2. Action of Commission:

Approved as proposed with modification as shown:

Gyvidence Generallv Aflectinz Credibilitv.
Subieeb-58-nules-nr-ant-nd NXCeps as OLherwise
provided in Rules 21 and 22 or any other o. these
Rules,faor the purpose of impairing or, whea the
credibility of the witness has been attacked,
Supporsing the credib-iity Of a witness, any party
including the party calling him mav examine him
and iatroduce extrinsic evidence concerning any
corduct bv him and any other matter relevant upon
the issues of credibility,

3. Action MNerthern Saction:?

—~ Found rule acceptakle in principle except for

- inclusion of words “or supporting®; would limit
supporting evidence to cases where credibllity
has been attacked. Relerred Rule 20 to Mr. Baker
to draft an amendment or a separate rule to cover
admissibility of evidence to support the credi-
bility of a witness.

Lo Action Southern 3sction:

Not yet considered.
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1.

2.

Se

4,

Ruls 21

As proposed:

Limitations on Evidence of Conviction of
Crime g8 AfTecting Greqibiilty. Lvidence of
the conviction of a wltness for a crime not
involving dishonssty or false statement shall
be inadmissible for the purposs of lmpalring
his credibililty. If the witness be the accused
in a eriminel proceeding, no evidence of his
conviction of a crime shall be admisslble for
the sole purpcse of 1mpairing his credibility
unless he has firgt introduced evidence ade
missible solely for the purpose of supporfing
his eredibility.

Action of Commission:

Discussed but final action not taken.

Action RNorthern Section:

Proposed following ss aubsatltute for first
sentenca:

Evidenca of thne conviction of a witness
of & mlsdemeanor, or of a felony not
involving dishonesty or false statement,
ghall be inadmissible for the purpose

of impairing his oredibllity.

Made several suggestions for changes in second
sentence; referred to Mr., Baker to dralt revision,

Aetion Southern 3setion:

Not yet considered.
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1.

Ruls 22

As proposed:

Further Limltations on Admissibility of
Evidencs Affecting Credihility. As affecting
the credibility of a witness (a) in exemlining
the witness as tc a statement made by him in
writing inconsistent wilth any part of his
testimony it shall not be necessary to show
or read to him any pert of the writing provided
that if the judge deems 1t feasible the time
and place of the writing and the name of the
person addressed, if any, shall be indicated
to the witness; (b} extrinsic evidence of prior
contradictory statements, whesther oral or
written, made by the witness, may in the
discretion of the judge be excluded unless the
witness was so exsmined whils teatifying as
to give him an opportunity to ldentify, explain
or deny the statement; (c). svlidence of tralts
of his - character other than honesty or veracity
or their opposites, shall be inadmissible; {d)
evidence of specific lnstances of his oconduct
relevant only as tending to prove a tralt of his
character, shall be inadmissible, '

2. Apotion of Commisslon:

Se

4.

Approved.

Aetlion Northern 3sctlon:

Approved (&) by divided vote.

Concluded subdivision (b) unclear and referred
to Mr, Baker to redraft for clarification.

Approved subdivision {(c¢) with amendment to
insert "reputation for" after "than'.

Approved subdivision (d).

Action Southern Sectlions

Not yet consldered.
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Rule 45

As proposed:

Discreticn of Judge to Exclude Admissible
Evidence. Ixcept as in these rules otherwise
provided, the judge mav in his discretion exclude
evidence if he finds that i1ts probative valus is
substantially cutweighsd by the risk that its
admission will {a) necessitate undue consumption
of tim=2, or (b} create subsvantial danger of undue
prejudice or of confusing the issues or of mislead-
ing the jury, or (¢) unfairly and harmfully surprise
a party who has not had reascnable opportunity to
anticinate that such evidenze would be offersd.

Action of Commission::

Approved insofér as aponlies to Rules 20 and 22.

Action of Northern Sectlon:

Not yet considered.

Action of Southern Sectiont

Not vet considered.
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1.

a.

3.

Revised
July 15, 1958
2/2k/58

As proposad:

See "Action of ote Tar Cammitize.”

Original Action .of Commission:

Approved subdivision (1)

Action of State Bar Committes:

a)

Approved all but paragraph numbered {6) as
provosed with modifications as shown:

Definitions. As used in Rule £3 and its ex-
ceptions aind in Rules 64, 65 and 66 she-feliewing
¥Hies,

(1) "Statement™ means not only an oral or
~itten exnression but also non-verbal conduct of
a person intended by him as a substitute for words

in expressing the matter stated.

- {2) "™Declarant" is a person who makes a
statament.

{3} "Perceive" means acquire knowledge
through onets own senses.

(L} "Public Official™ of a state or territory
of the United States includes an official of a
political subdivision of such state or territory
and of & municipality.

{5) ™3tate® includes the District of Columbia.

(6) ™4 business" as used in exception (13)
shall irclude every kind of business, profession,
occupation, calling or operation of institutions,
whether carried on for profit or not.

(7} "™navailable as a witness" includes
situations where the witness is (a) exempted on
the ground of privilege from testifving concerning
the matter to which his statement is relevant,



Revised :
suly 15, 1948
C: 9/24/58

Rule 62 (cort.)

r (b) disqualified from testifying to the

matter, or {c¢) dead or unadle to be present to
testify'at the hearing because of deash-ep then
sxisting rhvsical or mental illness, or (d} absent
bevyeond the jurisdiction of the court to compel
appearance dy its proczess, or (e} absent frou the
p=zaes-of hearing besadse gnd the prepornent of his
statement does not know and with diligence has
been unable to ascertain his whereabouis.

But a witness is not unavailable (a) if the
Judge finds that his exemption, Jdiscualification,
inability or abssnce 1s due to procurement or
wrongdoirg of the prononent of his statement for
the purpose of preventing the wituness {rom attend-
ing or *testifying, or to the culvablie neglect of
such propenent pavsy, or (b} if unavailability is
claimed under clause (1) of the preceding para-
grarh and the judge finds that the deposition of
the declarant could have been taken by. the vreoponent
by the exercise of reasonable diligence and without
uncue hardshlp, or expengejy-are-shas-the-puebable
tRpEFsAReA~aE-Ehe~5eabiReRF-25~ERBR~AS~be~Fushify
the-exnernse-ef-saking~guen~depestsien.

()

b} Deecided that the varagraph of Rule €2 numbered (6)
should te approved subject to such revision as may
be necessarv to conform it to final acstion taken
on subdivisions {13) and (13) of Rule 63,

4. Action of Commission (9/6/58):

a) Approved as modified by State Bar Committes, with further
proposed modifieation of Subdivision (7) as shown:

(7) “Unavailable as a witness" includes situations
where the witness is {a) exempted on the ground of
privilege from testifying concerning the matter to
which his statement is relevant, or (b) disgualified
from testifying to the matter, or (c) dead or unable
te -be -presest to testify at the hearing because of
thep-exigbing physical or mental illness, or (a)
sbsent beyond the jurisdiction of the court to compel
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Rule 62 {cont.)

Revised 9/2k/58

appearance by its process, or {e) sbesent from
the Liearing end the proponent of his atatement
does not know and with diligence has been unable
to agcertain his whersabouts.

But a witnesa is not unavailable (&) if the
Judge finds that hils exemption, disgualifiecation,
ingbility or absence ie due to procurement or
wrongdoing of the proponent of his statement for
the purpose of preventing the witness from ettend-
ing or testifying, or to the culpable act or
neglect of such propenent, or (b) if wiavailability
is claimed under clasuse {d)} of the preceding pare-
graph and the judge finds that the deposition of
the declarant could have been taken by the proponent
by the exercise of reascneble diligence and without
undue hardshipy or expense.

Conpldered deletion of Subdivision (%) but deferred final
decision pending receipt of staff report. (See Minutes

9/6/58)

Considered modification of Subdivision (5) but deferred
finel decision pending receipt of staff report. (See
Minutas 9/6,/58)

Considered deletion of subsection {b) of Subdivision 7
but deferred final decision pending receipt of report
from Research Consultant.

Agreed with State Bar Committee that final form of Sub-
divigion (6) will have to be determined after Subdivision
(13) of Rule 63 is put in final form.

¥.B. The Californis Law Revision Commission staff
has ascertalned that the definition of "business"
in Subdivisilon {6) is identical with that in
C.C.P, § 1953e; hence no modification of Sub-
division (6) is necessary.

N.B. The California Lew Revisicn Commilsslon staff proposes thet Sub-
division (k) be approved in the following form:

(4) "Public officer or employee of a gtate or
territory of the United Stetesd'inecludes (1) in this
State, an cfficer or employee of any county, city,
city and county, distriet, authority, agency or cther
political subdivision of the State and (2) in other

—_



Rule 62 {Comt.) Reviaed §/24/58

states and in territories of the United States, an
officer or employee of eny substantially equivalent
public entity.

The Staff suggests that Subdivision (5) be spproved in the
following form:

{5) "state" includes each of the United States
and the Digtrict of Columbia.

Tt would be difficult to frame a definition which would state
what other areas undsr the jurisdiction of the United States in
one sense or mncther should or should not be included. This
should be left to the courts to do in defining "territory of the
United States” vhere used in the Rules,
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Revised
July 15, 1958

g/ e/58
Rule 63

1., As proposed:

Hearsav FEvidence Excluded--hxceotions. Evidence
of a statament which Is made other than by a witress
while testilving at the hearing offered to prove the
truth of the matter stated Is hearsay evidence and
inadmissible except:

2. Action of Cormission:

Approved but in connection therewith recommended
following addition to Rule 19

{Same as one get forth on page entitled
"Rule 10M]

[

3. Acticn of State Bar Coumittee:

Approved.

Note: It was the view of the State Bar Comuittee that
consideration should be given to the desirability of
stating affirmatively at an appropriate point in the
Rules (possibiy in Rule 7} that the following kinds
of evidence are not excluded by Rule 63:

1) Extrajudicial statements not offered to prove
the truth of the matter stated.

2) Non-verhal conduct not intended by the actor

as a substitute {or words - i.e,, &3 a
cormmunication.

L. Action of Commission 7/19/58:

Withdrew proposed amendment of Rule 19



()
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3.

Revision
July 28, 1958

Subdivision (1), Rule 63

As provoseds

(1) Previous Statements of Persons Fresent
and Subject to Cross Exaninacion. & sscasement
previously made by & perscn whne is present at
the hearirg ané available for cross examination
with resnect to ths statement and its suoject
matter, provided the statement would be acmissible
if macde by declarant while testifying as a witness;

Originai Acticn of Commission:

Disapproved; oroposed substitute, to read:

{1) FPrevious Statements of Witnesses at the
Hearing. When a person is a w.tness at the hearing,
a statement made by him, though not mede at the
hearing, is admissiblie to prove the truth of the
ratter stated, provided the statement would have
been cdmiseible if made by him while testifying
and provided Surther:

{a) The statement is inconsistent with
is Sestimony at the hearing and is

offered in compliance with Rule 22, or

{b) The statement is cffered following an
attempt to impair his testimony as
being recently fabricated and tne state-
ment ig one made prior to the alleged
fabrication and is consistent with his
testimony at the hearing, or

(c} The s%atement concerns a matter as to
which the witness has no present
recollection.

Action of State Rar Committees

Approved Commission substitute with modifications
as showmi

{1} Previous Statements of Witnesses at the
Hearing. Wnen a person is & witness at the hearing,
= stacement made by him, though not made at the
hearing, is admissible to provs the truth of the
matter stated, provided the statement would have




Revised
July 28, 1958

Subdivision (1), Rule 63 {cont.)

been adinissible if made by him while testifying
and proviaed further

{2) The statement is inconsister:t with
his testimony at tna hearing and is
offered in compiiance with Rule 22, or

{b} The statement is offered following an
attenpt to impair his testimoany as being
recantly fabricated cr when his testimonv
has heen inpeached b evicenge ol & prior
ircorsiscent statemeint and the statement
1s one made prior to the alleged fabri-
cation or pricr inconsistent statement
and is consistert with his tastimony at
the hearing, or

(c) The statsment concerns a matter &s %o
which the witneses has no present recolilec-
tion arnd is a writing which (i) was made
by the witnesa himseli or under his Zirection,
Lii was made at a ovime when the facts record-
ed_in tha writine actualiv occwrred or at such
other time when the iacts recorded in the
vritine ware iresh in the witnesst's memorvl
and (2ii) is verifiad by thke witness as naving
tean true and correct when made.

L. Action of Commission 7/19/58:

1.

2!

Proposed new subsection (b) to read:

(b} The statement is offered after evidence
c¢f a prior incorsistent statement or
supporting a charge of recent fabrication
by che witness has been received and the
statenent is cne made before the alleged
inconsistent statement or fabricatior and
is congistent with Lis testimony at the
hearing, or

Declired to accept view of State Rar Committesz on
subsection (c}: held to original action.




De

November 13, 1958

Joint Meeting in Coronado 10-8-58:

After discnssion, a propesal was made that Subdivision
(1) be approved in the following form:

(1) Previous Statements of Witnesses at the
Hearing. When a person-is a witness at the hearing,
a statement made by him, though not made at the hearing,
is admissible to prove the truth of the matter stated,
provided the statement would have been admissible if
made by him while testifying and provided further

(a} the statement is inconsistent with his
testimony at the hearing and is offered
in compliance with Rule 22, or

(b) the statement is offered after evidence
of a pricr inconsistent statement or of
a recent fabrication by the witness has
been received and the statement is one
made before the alleged inconsistent
statement or fabrication and is consistent
with his testimony at the hearing, or

(c} the statement concerns a matter as to
which the witness has no present recollec-
tion and is a writing which was made (1)
by the witness himself or under his direc-
tion or {2) by some other person for the
purpose of recording the wltnessts state~
ment at the time it was made and (3) at
a time when the facts recorded in the
writing actually cccurred or at such other
time when the facts recorded in the writ-
ing were fresh in the witness's memory.

The State Bar Committee approved Subdivision (1) .in
this form. A motion that the Commission approve
Subdivision (1) was made. -Although all members of -
the Commission present voted in favor of the motion,
it failed to carry because only three members were
present. :

Note by Law Revision Commission Staff: -If the proposal
made at the Coronado meeting is adopted, should Subsection
(¢} not read as follows:




{c)

November 13;_1958

the statement concerns a matter as to which the
witness has no present recollection and is a
writing which was made at a time when the facts
recorded in the writing actually occurred or at

such other time when the facts recorded in the
writing were fresh in the witness's memory and

the writing was made {1) by the witness himself

or under his direction or (2} by some other person
for the purpose of recording the witness®s statement
at the time it was made,
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Revised
November 13, 1958

Subdivision (2}, Rule 63

As vprogesed:;

o (2) ffidavits. Affidavits to the sxtent
admissible b the statutes of this State:

Original Action of Commission:

Proposed folleowing substitutes

(2} To the extent otherwise admissible by the law
gbatuses of this State:
a) Affidavits,

(b} Depositions taken in the action in which they
are offered.

{e) mGSblﬁOﬂY given by a witness in rior trial
a.p
greliﬁinary hearing of the action in which
s offered

Action of State Bar Cormitoee:

{a) Approved as proposed; disapproved Commission
substitute.

{(b) Proposed following new subdivision 2.1:

12.1) To the extent admissible by the
statutes of this State:

(a) Depositions taken in the action in which
they are olfered.

{b) Testimony given by a witness in a prior
trial or preliminary hearing of the action
in which it is offered.

Action of Commission 7/19/58:

Declined to accept view of State Bar Committee that
should have separate subsection (2.1) )3 reaffirmed original
action with two nodifications:

1. Substituted "undsr the law"™ for "by the statutes."

2. Added "taken in the action in which thev are
offerad™ after M"deposibtions.”

Joint lieetine in Coronado 10/8/58:

State Bar Committee concuwrred in Cormission action of ?/19/58.
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fn ~~. Hevised
- - July 28, 1958

Subdivision {3), Rule 63

As proposead:

{3) Lepositions and Prior Testimony. Subject
to the same limitations and cbjections as though
the declarant were testifying in person, {a)
teatimony in the form of e deposition taken 1n
compliance with the law of this state for use es
testimony in the trial of the action in which
offered, or (b) if the judge finda that the
declarant is unavellasble ss a wltness at the
hearing, testimony given as a witness in another
action or in & deposition taken in complience
with law for use as testimony in the trial of
ancther action, when (1) the testimony is offered
egainst a party who offered it in his dwn behalf
on the former occasion, or agalnat the successor
in interest of such party, or {il) the issue 1s
such that the adverse party on the former occaslon
had the right and opportunity for cross examlnatlion
wlth an interest and motive simllar to that which
the adverse party has in the action in which the
teatimony 1s offered;

2. Original Action of Commigsion:

Proposed following as substitute (part of substancs
having been incorporated in Commission substltute

for Subdivision (2):

(3) If the judge finds that the declarant is
unavailable as & witness at the hearing and subject
to the same limitations and objections as though
the declarant were testifying in person, testlmony
given as s witnees in another action or in a
deposition taken in compliance with law in aenother
action is admissible in the present action when

{a) The testimony is offered against &
party who offered 1t in his own bshalf
on the former occaslon or against the
suceesgor in interest of such party, or

tb) In a civil action, the Issue 1s such
that the adverse party on the formsr
‘oceasion had the right and opportunity
for cross-exemination with an interest
and motlve similar to that whlch the
adverse party has in the action in which
the testimony 1s offered, or
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Subdivision (3), wule 63 {cont.) . Revised
{(e) In a criminal action, the preséi%}y 15, 1958
defendent was a party to the prior
action and hed the right and oppor-
tunity for cross-exemination with
gn interest snd motive similar to
that which he has In the action in
which the testimony is offered;
provided, howaver, that testimony
given gt a reliminary hearing in
the prior sction is not admissible,

3. Action of State Bar Committes:

Anproved Commission substitute with modifications
as shcown:

(3) Depositions and Prior Testimonr in
Another Procsedinz. TZ-Lhe-3udE6-rinds-bhRaE-bhe
Scoiarspb-is-Hnaraiiabie-aB-a-Hitness-as-the
RegviEI-ane oubJ’ect to tne sade Tiritations and
cojections as thouzh the declarant were testi-
fyiang in person, testimony given under oath or
affirmatior. as a withess in another aebzen

roceedint confucted by or under the syvervision
of a court or other official agencw having ths
Tower Lo ceteruineg controversies Cr In & Gepo-
SiLLlOn taken 1o comp.iance wich law in anether
agtien such g procsecinz, is-admissible-im~tre

presens-asbien providied the judge finds thet the
declarant is unavailable as a witness ab the
hearing, anc waens

fa} (i) The Such testimony is offered against
a party who offered it in gvidenhce on
his own behalf em-the-Fermer-ss0asish
in the other proceeding or against the
sucoessor in interest of such party, or

£b} £4i) 1In a civil action, the issue is such

that the adverse party sa-the-fermen
sscasien In the other proceeding had the
right and opportunisy for cross-examination
with an interest and motive similar to thet
which the adverse party nas in the astien
proceediig in which the testimony is offer-
ed, or

te} {iii) In a criminal aetien proceeding the presend
——— defendant was a pariy to The prier-astiecn

other proceeding and had the right and
opportunity for cross-examination with an
interest and motive similar to that which
he has in the aesiem proceedinz in which
the testimony is offered; provided, how-
ever, that the testimony given al a pre-
liminary hearing in the ppier-aedien other
proceeding is not admissibie.
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Revised .
lovember 13, 1958

Subdivision {3}, Rule 63 (cont.)

L. Action of Commission 7/16/58:

Approved substitute propesed bty State Bar Committee
except that will desizuate subparcagraphs (a), (b)
and (¢) rather thar (i), (ii) and {iii}.

5. Joint Meeting in Coronado 10-£-58:

State Bar Cormittee concurred in Jommission action of

7/19/58.



Revis%?
July 28, 1958
Subdivision (4), Rule 63

l. As proposged:
See "Action of CGommission".

2. Qriginal Action of Commission:
Approved as proposed with modifications as shown:

_ (4) Consemporansous Statements and Statements
Admissible on Ground of Necesslty Generally. A
statement (&) Which the judge finds wad made while
the declarant was perceiving the event or condition
which the statement narrates, describes or explains,
or (b) which the judge finds was made while the
declarant was under the stress of a nervous excite-
ment caused by such perception, or (e¢) if the gudge

- finds thet the declarant is unavallable as & witness,
a staetement written or otherwise rscorded at the
time the statement was made narrating, describing
or apraIning an: event or condition which the judge
finds was made by the declerant at a time when the
matter had besn recently perceived by him end while
his recollection was clear, and was made in good
faith prior to the commencemsnt of the action;

3. Action of State Bar Committee:

Proposed following as substitute:

{4) Spontaneous Statements. - If the declarant
is unavailable as a witness or testifies that he does
not recall the event or condition invoelved, a statement

(a) which the judge finds was made spontanecusly and
while the declarant was perceiving the event or con-~
dition which the statement narrates, describes or
explainsg, or {b) which the judge finds purports to
state what the declarant perceived relacing tn an
event or conaiticn which tne statement narrates.
describes or explains., snd was made spontaneously
while the declarant was under the stress o1 8 ner-
vous excitement caused by such perception.




Revised

C swatviston (), Rade 63 (comb.) . July 2B, 1958

9/24/58

k. Actica of cmésim 7/19/58:

‘lt

‘Did not accept State Bar Comnmittee proposal to

add "If the declarant is unavailable as a witness
or testifies that he does not recall the event or
condition invelved" to Subdivision (4).

Diaapiar&ved clause {&) of State Bar .Coomittee
substitute for Uniform Rules cf Evidence Sub-

© division (B). L

" Accepted clause {b) of State Bar Committee sub-

stitute for Subdivision (L).

Concurred with State Bar Conmittee view that sub-
section (e¢) of Uniform Rules of Evidence Subdivision

 {4) should not ve adopted in this State.



@

November 13, 1958

5. Joint Meeting in Coronado 10-8-58.

After discussion the Commission by unanimous vote
reaffirmed its intention, as presently advised, to
recommend that Subdivision (4) be enacted in the
following form:

{4) Spontaneous Statements. A4 statement (a)
which the judge finds was made while the declarant
was perceiving the event or condition which the
statement rarrates, describes or explains, or (b)
which the judge finds purports to state what the
declarant perceived relating to an event or con-
dition which the statement narrates, describes
or explains, and was made spontaneously while the
declarant was under the stress of a nerwvous excite-
ment caused by such perception.

The State Bar Committee concurred with the action of

the Commission except that it would insert prior to

"3 statement®™ the words "If the declarant is unavailable
as a witness or testifles that he does not recall the
event or condition invoived.M
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Revisged
July 28, 1958
Subdivision (5), Rule 63

Az proposed:

3ee "Action of Commission.”

2. Original Action of Cormission:

Approvad as proposed wiih modification as shown:

(5) Dying Leclarations. A statement Ly a
perscn wnavailable as & witnass bercausze of his
deatlh 1f the judpe finds thet 1% was msde upon
the perscnal knowledge of the declarant ard that
it was made volunarily and ir gcod feltn end
while the declarant was conscious of his impending
death and beiieved that there w2s no hcpe of his
Tecovery:

3. Action of 3tate Bar Committee:

Approved as modified by Commigsion with further
modification as shown:

{5) Dying Declarations. A statement by a
decedent perseR-uRA¥A++Abx0~aB-A-Wibness-BosaUDE

ef-nip-deash if the judge finds that it was made

upon the personal knowledge of the declarant,
under a sense of impending death, amré~thabt-ik-was
mage voluntarily and in good 1aith, and while
the-deetapanb-was-eenseious~-of-hig~inponding-doath
and-bediewed in the belief that there was no hope
of his recovery.

Action of Commission 7/19/58:

Approved in form proposed by State Bar Committee.




Revisad
July 28, 1958
9/2h,/58

Subdivision (6} , Rule 63

1. As proposed:

3ee "Aztlion of 3tate Bar Comittes.M

Zs Original Action of Commission:

Disapproved; subssitutad amendment of
subdivision {7}, -

3. Action of State Bar Commitise:

Avproved as proposed with modification as snown:

(5) Confessions. In a criminal proceeding as
against the accused, a previous statement by him
relative to the offerse charged if, ani only if,
the Zudje finds that the accused when maliing the
statement wa3 consclous and was capable of under-
gtanéing what he said and did, and that he was not
indueed to make the statement {a) urder compuleion
or by infliction or threats of infiiction of suffer-
ing vpon him or another, or by proionged interrcgation
under such c¢ircumstances as to render the statement
involuntary, or {b) by threats or promises concerning
acsion oo be taken by a putlic c¢fficial with refer-
ence to the crime, likely to cause the accussd to
make such a statement faisely, and made by & person
whotm the accused reasonably believed to have the
power or authority to executa the same, or {¢} under
such other circumrgtances that the statemert was not
freely anc voluntarily macge:

Note: At its meeting of July 11 and 12 in San Francisco
“he Ssate Bar Committee did not discuss specifically
whether the word "reasonably" should be deleted from
clause (bt}



Subdivision (6), Rule 63 (cont.) Revision of 9/24/58

C

L. Action of Comrmission 9/6/58:

Proposed following as substitute for Subdivieion 6:

(6) Confessions and Other Admissions in Criminal Pro-
ceedings. In & criminal proceeding, as ageinst the accused,
& previous stztement by him relative to the offense charged,
unless the Judge finds, pursuant to the procedures set forth
in Rule 8, (a} that the statement was mede under circumstences
likely to cause the defendant to meke s false statement, or
(b) that the statement was made under such circumstances that
it is inadmissible under the Constitution of the United States
or the Constlitution of this State.




Revised
Novewoer 17,
Sukdivision (7), Rule &

La)

As proposed:

See "Action of Commission.”

2. Origiral Action of Jommission:

Approved as proposed with modification as shown:

(7) Confessions and Admissions by Farties. As
against himself e statement by & person vho is a pariy
to the actlon in his individusl or a representative
capacity and if the latter, who was acting in such
representstive zapacity in meking the statement; pro-
vided, hovever, that if the statement was made by the
defendart in a criminal proceeding it shall not be
admitted if the .udge finas, pursuant to the procedures
set fortn in Rule 8, that the statement vas mede wder
circumstances likely to cause the cefendant to masxe a
falese statement.

Acetion of State Bar Committee:

Rejected mcdification proposed by Commission
and approved as proposed in Uniform Rules of
Evidence with modifications as shownt

{7} Admissions by Parties in Civil
Actions. Except as provided in exception (6),
as against himself a statement by a person
who is a party to the action in his individual
or representative capacity amrd-if-the-labbersy
who~was-asbing-in-such~-represenbative~capasity
itn-makins~-the-sbaternoRby

h. Aection of Commission 7/19/58

1958

1. Deleted “and if the latter, who was acting in

such representative capacity in making the
statement®

2. Discussed but did not take final action on

cther differences between the Commission arnd

State Bar Comnittee views re form of Subdivision

(7).



()

subdivision {7}, Rule 63 (cont.) Revision 11-13-58

5. Action of Commigsion 9/6/58:

Approved &g proposed to be modified by State Bar, with
further modification of title to read: "Admissions by
Parties in Civil Aetions."

6. Joint Meeting in Coronado 10-8-58.

State Bar Committee concurred in Commission action of
9/6/58.
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Revised
July 28, 1958

Subdivision {(8), Rule 63

1. As vrovosed:

(8) Authorized and iAdontive Admissions.
As against a party, a statement {a} by a person
auathorized bv the party to maxe a statsmient or
statements for him concerning the subject of the
statement, or (b) of which the party with knowledge
of the content thereof has, by words or other conduct,
manifested his adontion or his belief in its truth;

2. QOriginal Action oi Commiszion:

Approved.

3, Action of State Rar Committes!

Approved with insertion of

"matter™ after "subject"
in {a}. |

L. Action of Commission 7/19/58:

TIaserted "master" after Msubject' in clause {a}.



Revised
July 15, 1958
Subdivision (9), Rule 63

C

1. As proposed:

Sees "Action of Cormuigsion".

2., fpection of Commission:

Approved as proposed with modificetion a8 shown:

{9) Vicerious Admissions. As against a party,
s statement which would be admissible if made by
the declarant at the hearing if {a) the statement
concerned & matter within the scope of an sagency
or employment of the declarant for the party and
was made before the termination of such relation-
ship, or (b} the party and the declarant were
perticipating in a plen to commit & erime or a
civil wrong and the statement was relevant to the
plan or its subject matter and was made while
the plan was in existence and before its complete
execution or other terminstion, or (¢) in a civil
action one of the issues between the party and the
proponent of- the evldence of the statement is a
legal liability of the declerant, and the statement
tends fo establish that liabillty;

()

3. Agtion of atate Rar Committee:

Approved {a) and {c).

Disapproved (b) and proposed, in lieu thereof, the
following as subdivision 9.1:

{9.1) Admissions of Co-conspirators. After proof
by independent evidence oi tne existeunce of the con-
spiracy and that declarant and the party against whom
the statement is offered were both then parties to the
conspiracy, against his co-conspirator, the statement
of a conspirator in furtherance of the common object
of the conspiracy and prior to its termination.

k. Action of Commission 9/6/58:

Re: State Bar Committee proposal re. statements of co-consplrators:

a) Approved in principle.




)

a

Subdivision (9), Rule 63 (cont.) Revision of 9/24/58
b} Should be incorporated in Subdivision 9 if

e}

possible and requested gtaff to submit draft

for consideration.

Deelded 1f to be 9.1 should be revised to reed
as follows:

(9.1) Admissions of Co-conspirators. As
againgt a party, efter proof by independent

evidence of the existence of the a conspiracy
and that declarant and the party against whom
the gtatement is offered were both then parties
to the conspiracy, against his co-conspirator,
the statement of a conspirator In furtherance
of the cammon object of the conspiracy and prior
to its terminstion, provided the statement would
be admissible if made by the declarant at Lhe

hearing.

K.B. The following is the staff's suggestion of a form in
whlch the substance of proposed Subdivision 9.1 could
be made subsection {b) of Subdivision {9):

(b) the statement 1s that of e co-conspirator of

the party and {1} the statement was mede prior to
the termination of the conspiracy and in furtherance
of the coaxmon object thereof, and (2) the statement
is offered after or subject to proof by independent
evidence of the existence of the conspiracy and
that declarant and the party were bhoth parties to
the conspiracy at the time the statement wes made.




November 13, 1958

5. Joint Meeting in Coronade 10-8-58:

The Commission and the State Bar Committee agreed to
approve Subdivision {9) in the following forms:

{9)

Vicarious Admissions. As against a party,

a statement which would be admissible if made by ths
declarant at the hearing if

(a)

{c)

the statement concerned a matter within
the scope of an agency or emplovment of
the declarant for the party and was made
before the termination of such relation-
ship, or

the statement is that of a co-conspirator

of the party and (1} the statement was made
prior to the termination of the conspiracy
and in furtherance of the common object there-
of, and {2) the statement is offered after
proof by independent evidence of the exist-
ence of the conspiracy and that declarant and
the party were both parties to the conspiracy
at the time the statement was made, or

in a civil action, one of the issues between
the party and the proponent of the evidence
of the statement is a legal iiability of the
declarant, and the statement tends to es-
tablish that liability;




(Revised 753 /58)
Sutdivision (10}, Rule 63

1. As proposed:
See "Action of Commission.”

2. Original Actlion of Commission:

Approved as proposed with modificstion as shown:

{10) Declarations against Interest. Subject
to the limitations of exception (v, & statement
made by a declarsat who is unaveilable ag a witness
which the judge finde was at the time of the assertion
80 far cortrary to the declarant’s pecuniary or probo-
ristary interest or so far subjected him to civil or
criminel liability or so far rendered invelid a claim
by him agaiqst snother or ereated such risk of making
him an object of hatred, ridicule c¢r social disapproval
in the community that a reascnsble man in his position
would not have nade the statement wunless he believed
it to te true;

2. Action of State ZPar c-:m:miﬂ:ee:

Approved as modified by Commission with Durther modifica-
tion ae shown:

(10} Declarations Aga:inst Interest, oSwbieet-te
the-limisations-c¥-pxeeption- {64 -a-peatenont-nade-by-a
Fxcept as ageinst the accused in a criminal proceeding,
If the declarant whe is unaveilable as a witness whiek
snd if the judge finds that the declarant had sufficient
kEnowledge of the subject, a statement which the jutze
Tinds was &t the time of the aseerticR stacement so sar
contrary to the declarant's pecuniary or proprietary
interest or so far subjected him o civll or criminal
liability or so far rendered invalid s claim by him
against another sv-erveated-guel-pisk-of-mpaking-him-sn
sbjeet~ef-hatredy-ridieule-er-soeznl ~-Aigapprovat-1ix
the-eammunity that & reascnable man in his position
would not have made the statement unless he believed
it to be trus.




Revised
July 28, 1958
9/21/58

Stbdivision (10}, Rule 63 {cont.)

te Letion of Commission 7/19/5%:

1. Avproved substitution of "statement™ for "assertion.®

2. Disapproved deletion of clause re making object of
hatred, ridicule ste.

3. Discgssed bus did not take final action on other
amendments vroposed by State Ear Committiee.

5. Action of Cammission 9/6/58:

Approved proposal of State Bar Committee with modifications
as shown:

(10} De:zlarations Against Interest. Subject to the
limitetions of Ixception (0), Bxeeps-aa-against-the-aeeused
In-a-eriminal preecedingy if the declarant is unavailable
a8 a witness and if the judge finds that the declarant had
sufficient knowledge of the subject, a statement which the
Judge finds wae at the time of the statement so far contrary
to the declarant's pecuniary or proprietary interest or so
far subjected him to civil or eriminal liability or so far
rendered invelid a claim by him egainst ancther or crested
such risk of melting him an object of hatred, ridicule or
social disapproval in the comnity that a reasonable msn
in his position vould act have made the etatement unless
he believed it to be true.

S —



Novemter 13, 1958

6. Joint Meetirg in Coronado 10-3-58:

After discussion all present agreed that Subdivision (10)
should te approved in the following form:

(10) Declarations Against Interest. If the declarant
is not a party to the action and is unavailable as a witness,
and if the judge finds that the declarant had sufficient
Xnowledge of the subject, a statement which the judge finds
was at the time of the statement so far contrary to the
declarantt's pecuniary or proprietary interest or so far
subjected him to civil or criminal liability or so far
rendered invalid a claim by him against anocther or created
such risk of making him an obfect of hatred, ridicule or
social disapproval in the community that a reasonable man
in his position would not have made the statement unless
he believed it to be true.

A motion that the Commission approve the insertion of "Except
as against the avcused in a criminal procceding™ at the
beginning of Sublirision 10, did not carry. :

Tnasmuch as tne forthern Section of the State par Ggmmittao
was not sufficiently represented the action taken witn respect
to Subdivision {10) is not to be deemed the final action of

the State Bar Committee.



Revised
July 15, 19358

subdivision {21}, Rule &3

1. As proposed:

(11} Voter's Stavements. A statement br a
voter concerming nis gquaiifications to vote or
the fact or zortent of nis votej

2. Action oif Coraission:

Disaprroved.

3. Agtion of State Far Committee!

Disapproved.



Revised '
July 15, 1958

Subdivision (12), Rule 63

1. As »roposed:

(12) Szatements of Physical or Mental Condition
of Declarant. Unless the judge finds it was made in
bad faith, a statement of the declarantts {a) then
existing state of mind, emotion or physical sensa-
tion, including statements of intent, plan, motive,
design, mental feazling, pain and bodily health, but
not inciuding memory or beliel to prove the fact
remembared or believed, when such a mental or
physical condition is in issue or is relevant to
prove or explain acts or conduct of the declarant,
or {t} previocus symptoms, pain or physical sensation,
made to a physician consulted for *reatment or for
diaghosis with a view of treatment, and relevant
to an issue of declarant’'s bodily condition;

2., Asztion of Commission:

— Approvad.
e

3. Action of State Bar Committee:

Anproved: than determined to reconsider Insofar as
preciudes declarations relating to declarant®s
donative intent at a prior time {(cf. Williams v.
Kidd 170 Cal. 631). Referred to Messrs, Laker,
Kaus, Xadison and Selvin for further study and
report.



Revised:
suly 28, 1958
C 9/2k/58
Svbdivision {13), Rule 63

(13} Business Fntries and the Like. ¥ritings
of fared as memorania or records of acts, condiiicns
or events to prove the facts stated therein, 1 the

iudze finds that they were made in the regular course of
a2 busineas at or abovt the time of the act, condition
or event recorded, and that the sources of information
from which nale and the method and circumstances of
their preparation were such as te indicate their trust-
worthiness;

2. Original Acticn of Commission:

Approved.

3. Action of State bar Committee:

Disapproved; would substitute an exception emboaying
- the present California Business Records as Lvidence
C; bet, subject to such textnal modification as may be
r.ecassary to conform to the Uniform Rules of Evidence,

4. Actiorn of Commission 7/19758:

Agreed to substitute for Subdivision {13) a provision
emoodying the presaent Califernia Susiness Records as
Evidence Act with such formal textual modifications
as may be necessary to conform it to the Uniform Rules
of Evidence. '

N. B. The following {the text of present C.(.P. Section 1953f with
deletions as shown) is proposed by the Californis Law Revision
fommiseion staff as language to be substituted for Subdivision
{13) to asccomplish the stated objective of the Commission and
the Committee:

(13) Business Records. A record of an act,
condition or event skall,-insafar.as-relevanits-be
ccupetent_evidence if the custodian or other
qualified witness testifies to




Subdivision (13), Rule 63 {cont.) Revision 9/2L/58
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11-13-58

its identity and the mode of its preparation,
and if it was made in the regular course-of
business, at or near the time of the act,
condition or event, and if, in the opinion
of the court, the sources of information,
rmethod and time of preparatign were such as
to justify dts admission,

Joint lieeting in Coronado 10-8-58:

The Law Revision Commission and the State Bar Committee
approved Subdivision (13} in the following form:

(13) Business Records. A writing -
offered as & record of an act,
condition or event 1f the
custodian or other qualified
witness testifies to its
identity and the mode of its
preparation and i1f the judge
finds that it was made in
the regular course of business,
at or near the time of the act,
condition or event, and that
the sources of information,
method and time of preparation
were such as to indicate its
trustworthiness.




()

Ravised
July 28, 1958
9 2h/58

Subdivision (14), Rule 83

1. As prceposec:

Sce M"Asoiorn of Copmission.”

2. Qriginal Action of Comnission:

Avproved as proposed with medification as shown:

(14) Absence of Entry in Business Rscords.
Evidence of tie absence of a memorandutl or
record from the memoranda or records of &
business ¢f an asserted act, event or condition,
to prove the non-occurrence ol the act or event,
or the non-existence of the condition, if the
judge f£inds that it was the regular course of
that business to make such memoranda of all
such acts, everts or conditions at the time
thereof or within a reasonabls time thersafter,
and to preserve thern, and that the memoranda
and the records of the business were prepared
from sach sources oi intormation and by such
methods as to indicats their trustwerthiness;

3. Action of State RBar Committes:

Anproved as modifiscd by Commission subject to
such textual modification as may he necessary Lo
conform to subdivision {(13) as eventuall; approved.

L. Action of Commission 7/19/58:

Reaffirmed original action and agreed to make such textual
mod;fication as may be necessary %o conform to Subdivision
{13} as eventually approved.

The follcowing is proposed by the CLRC Staff as
nacessary modifications in Subdivision {14) (as
previously mncified) to accomplish the stated
obiective of the Cumission and the Committee:



gubdivision (14), Rule 63 (cont.} Revision 9/24/58

C

(14) Avaence of Emtry-ia Pusiness Record.
FEvidence of the abgence of-a-EemoFaHAuR-e¥-pererd
from the memerands-er records of s business of 8
record of an asserted act, event or condition, %o
prove the non-occurrence of the act or event, or
the non-existence of the condition, if the judge
finds that it was the regular course of that
business to meke sush-memeranda records of all
such acts, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and that the-memersnda-and
the records of the business were prepered from
such sources of information and by such methods
a8 to indicate their trustworthiness;

()



November 13, 1958

5. Joint Meeting in Coronadoc 10-8-58:

The Commission and the State Bar Committee agreed to
approve Subdivision (14) in the following form:

N.B.

(14) Absence of Business Record. Ewidence
of the absence from the records of
a busiress of a record of an as~
serted act, event or condition,
to prove tne non-occurrence of the
act or event, or-the non-existence
of the condition, if the judge
finds that it was the regular course
of that business to make rscords of
all such acts, events or conditions
at the timz thereof or within a
reasonable time thereafter, and to
preserve them, and that the records
of the business were prepared from
such sources of information and by
such methods as to indicate their
trustworthiness;

The Commission stated that in its explanatory notes
to Subdivision (14) it would report that it has
omitted mention of a "memorandum" because the
definition of "writing" in Subdivision (13} of Rule
1 is so broad as to make "memorandum" surplusage

in Subdivision (14) of Rule 63.




Revised
July 15, 1958
9f 24/ 58

Subdivisicn {i5), Rule &2

“

.« As proposed:

{158} Reroris and Findings of Public Ofrficiazis.
Subject to file Ok writien reports Or 1iRJ1ngS O
fact made by a public orficial of the Urited
States - or of a state or tarritory of the United
States, if the judre finds that the makirg thersofl
was within the score of ths duty of sush official
and that it waz his dusy (a) to perform the act
reported, or {(b) to observe the act, condition
or event raportad, or (¢} to investigate the facts
concerning the act, condition or even: and to make
findings or draw conclusions vased on such investi-
gationg

2. Action of Commission:

Disapproved: requested starf to draft a new
subdivision Lo replace Subdivisions 15 ard 16
which will embody the subs%ance of C.C.P. § 1920.

-y

2. Action of State Bar Coaumittae:

Disapproved; will consider Commission redraft.

Lo Action of Commission 9/6/52:

Approved with meodifications as shown:

(15) Reports asrd-Findings of Public G£fisiain
Dfficers and Emplovees. oubject to nule 6, statements
ol Fach, contained in a written reports em~finding«-ef
faet made Dy a public effieiar officer or employee of
the United States or of a state or territory of the
United States, if the judge finds that the making
thereof was within the scope of the duty of such
effieial officer or emplovee and that it was his duty
(a) to perform the act reported, or (b} to observe
the act, condition or event reported, or (¢} to
investigate the facts concerning the act, condition
or event, and-be-make-findings-er-draw-eeneinsions
based-en-suek-iAvestigatiend




1.

Revisad
Julr 15, 1953
9/2L/53

Subdivision {13), Rule 63

As proposeds:

(15} Filed Repcrts, Made bv Persons Exclusively
Ausherized. oSubjsct o Ruls f4, writings made a3
a recori, rzport or finding of fach, if the Judge
finds that {a) the maker was authorized by statute
to perform, to tha exciusion of persons not so
authorized, the functions refliectad in the writing,
and was reguired by statute to file in a designated
publiic orffica & written report of specified matters
reiating to the parformarnce of such functions, and
{b) the writing was made and filed as so required
by the statute}

Action of Commission:

Disapproved; reguaested staff to draft a new sub~
division to replace Subdivisicns {15) and glé)
which will embody the substance of C.C.2. 1020.

Action of State Ear Committes:

Mo final actior taken; will consider new subdivision
to be prepared by Commission.

. 1y . : r
Actior of Commission G/4/58:

(1A} Filec Rencrts, Made by Persons Exclusively
Authorized, 3ubiect to Ruls b4, writings made by
persons other than rutlic cfficers or emoloyess as a
record, repors or finding of fact, il the judgs finds
that (a) the maker wes authoriszed ov a statute of thne
Urited States or of a siate or territory of the United
States to periorm, to the exclusion of persons not so
authorized, the functions reflected in the writing,
and was required bv statute to file in a designated
public office a written report of sneciiied matters
relating to the performance of such functions, and
(b) the writing was made and filed as so required by
the statute;




Revised
July 15, 1958

Subdivision (17), Rule 63

1. As proposad:

(17) Coatert of 0fficial Record. Subject
to Rule ok, la; if meeting btn2 reguirements
of authentication under Bule 58, to prove the
content of the record, a writing purporting
to he a cony of an official record or of an
entry therein, {(b) to prove the absence oi a
record in a specified office, a writing mace
by the official custodian of the official
records of the office, reciting ailigent
search and failure to find such recoras

2. Action of Commission:

Approved.

2, hction of State Bar Committee:

Approved on understanding that Rule 68 will be
amended as proposed by Professor Chadbourn (Re
latter, believes amendment to Rule 68{d} should
read "and is not an office of the United States
Government.')



Revised:
July 28, 1958

Subdivision (18), Rule 43

1. As pronosed:

18} Certificate of Marriage. 3ubiect to

Rule 64 certificates that the magar thereof
perioriied a marriage ceremony to prove the
truth of the recitals thereol, if the jucge
*irds that {a} the maker of the certificate

at the time and piace certilied as the time

and place of the marriage was authorized b

law to perforn marriage cerenonles, and (b

tiie certificate was issued at that time or
within a reasonable time theresafter;

2. Original Actiom of Commission:

Aprroved.

3. Action of State Bar Comnittes!

Approved in substance; suggests form be chanzed
as follows:

(13) Certificate of Marriage. Subject to
Rule 64 a certificate that %the maxer thereof per-
forrmed a marriage ceremony, to prove the truth
of the recitals thereof, if the judrse finds that:

{a) the naker of the certificate was,
at the time and place certified &as
the time and place of the marriags,
authorized by law to perform marriage
ceremories, and

(b} the certificats was issued at that
time or within a reascnable time
thereaiter.

L. Action of Commission 7/19/%8:

Aprroved as redrafted by State Bar Committee.



1.

2.

3.

Revised
July 15, 1958

Subdivision (19}, Rule 63

As proposed:

{19) Records of Documents Affecting axn
Interest in Properiv. Subject to Rule D4
the official reccrd of a deocument purvorting
to establish or affect an interest in property,
to nrove the content of the original rezorded
document ard its execution and celivery by each
person by whom it purports to haves teen executed,
if the judgs finds that (a) the record is in fact
a record of an office o a state or ration or of
any govarnmental sukdivision thereof, and (b) an
applicaole statute authorized such a document to
bz recorded in that offices

Action of Cormissiont

Avproved.

Action of State Ear Committee:

Approved.
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Revised
July 28, 1958

3.24-58
11/13/58
Subdivision {20), Rule ; 3?5

is proposed:

See Miction of Commission.™

Original JActioa of Commissions

Approved as proposed with modification as shown!

{20) cJudzment of Frevicus Conviction.
Evidence of a [final Judgment adjucging a
person guilty of & fglony to prove, aqaiqst
such persoa, any facs essential to sustain
the Judgmnent; '

asction of State Rar Cormittee:

Disapproved.

Action of Commission 7/19/58:

Discussed but did no* take final action on recommendation

of Suate Bar Cormitt=e,

Joint Meeting in Coronades 10-8-58:

The Commission reaffirmed action of 9/6/58. 3State Bar
Cormittee decoined to concur. The 3tate Bar Committee

suggested that if the Commission does recommen% Subdivision
{20} of Rule 63, it should be revised to rake it clear-thgt
a judszment admitted thereunder igt not conclusive but merely

svidence: it was suggegbed that this might be done by
inserting "as tending" 'before "t& prove."




C

Revised
July 15, 1958

Svbdivision {21}, Rule 63

1. As proposed:

{21} Judgment against Perscns Entitled
to Indemity. 10 prove LLie Wrong of the
adverse party and the amount of damages
sustained by the judgment creditor, evidence
of a final judgment debtor in an action in
which he seeks to recover partial or total
indemnity or excneration for money paid
or liability incurred by him because of
the judzment, provided the judge finds that
the Jjudgment was rendered for damages sustained
by the judgment creditor as a resultc of the
wrong of the adverse partv to the present
actiong

2. Action of Commission:

Approved,

3., Action of State Par Committee:

Disapproved in present form; Messrs. Hayes and
Patton to redraft for Committeets further
consideration.




-~ s
(Revised 7/15/58)
Subdivision (22), Rule 863

f

l. As proposed:

(22) Judgment Determining Public Intersst

in Land. To prove any fact which was sassentisal
tTo the judgment, evidence of a final judgment
determining the interest or lack of interest
of the public or of a state or nation or
govermmental division thereof in laend, if
offered by & party in an sstion in which any
such fact or such interest or lack of interast
13 a material matter;

2. Action of Commisaigp:

Approved

8. Actlion of State Rar Commitiea:

Approved.,



< —~
{Ré¥imed T/15/58)
Subdivision (23), Rule 63

As proposed:

(23) Statement Concerning One's Own Family
History. A statement of & matter concerning &
declarant's own birth, marriage, divorce,
legltimacy, relationship by blcod or marriege,
race-ancestry or other similar fact of his
famlly history, even though the declerant
hed no means of acquiring persocnal knowledge
of the matter declared, if the judge finds
that the declarant 1s unavailable;

Actlion of Commission:

Approvac.

3. Action of State Bar Co:mnit‘tig:

Approved



(Revised 7/28/58)
Subdivieion {2k), Rule 63

l. As grogosed:

(24} Statement Concerning Family History of Another.
A statement concerning the birth, marxiage, divorce, death,
legitimacy, race-ancestry, relationship by blcod or marriage
or other simiier fact of the family history of a person
other than tae declerant if the judge (a) finde that the
declarant was related to the other by blood or marrisge or
finds that he was ctherwise so intimetely associeted
with the other’'s femily as to be iikely to have accurste
information concerning the matter declared, and made the
etetement as upon information received from the other or
from a person relaied by blged or marrisge to the other,
or es upon repute in the other's fsmily, aud (b) finds
that the declarant is unavmilable es & witness;

2., QOriginal Action of Commission:

Approved with following punctuation changes in cleuse (a)
to make clear that clauwse begimning "and mmde the state-
ment as upon" does not aprly to & declarent related by
blocd or marriage: (1) inserted comma after "marriege";
{2) deleted comma after "declared”.

3+ Action of Stete Bar Commities:

Approved &s propoeed to be punciuasted by Commission;
suggestion made that might be even clearer if redrafted,

he Action of Commission 7/19/58:

Approved wiﬁh. changes in form as {follows:

(2k) Biatement Concerning Family History of Another. A
statement concernirg the birth, marriage, divorce, deatn,
legitimacy, race-ancestry, relationship by blood or msyriege
or other similar fact of the family history of a person othey
than the declavant if the julge £inds thet the declaysnt is
ungvailable as & witness and ) SR

{2) finda that the Eeclarsnt wasa rvelated to the beher"
by biood or marriage or Co .
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Subdivision (2k), Rule 63 (continued) (Revied I.{’ff?%s

LE% finds that he the declarant was otherwise so
intimately asscciated with the other's family as

to be likely to have accurate information concern-
ing the matter declared, and made the statement as
upon information received from the other or from a
person related Ty blood or marriege to the other,

or a8 upon repute in the other's family ard-{b)-finds
shas-bhn~daelorart-is-unavaiiaele-as-a-witpess+

5. Joint Meeting in Coronado 10-8-58:

State Bar Comiittea concurred in Commissionts
action of 7/19/58.
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Revised
July 28, 1958

Subdivision {25), Rule 63

As proposed:

(25) Statement Concerninz Family History
Rased cn_Statement of Another Dsclarant. A
statement o: a declarant that a statement
admissible under exceptions (23} or {24) of
this rule was made by znother declarant,
offered as tending to prove thes truth of
the matter declared b both declarants, if
the judge finds that both declarants are
vnavalilable as witnesszes;

Original Action of Commissiorn:

Approved.

Action of Stsate Bar Gommittee:

Disapprcved.

Action of Commission 7/19/58:

Disapproved.




()

Subdivision (26}, Fule 63

1, As proposed:

{26) Reputation in Family Concerning

Revised
July 28, 1958

Famlily History. Lvidence of reputation

among members of a family, 1f the reputation
sonesrna the birth, marriage, divorcs, death, %

legitimacy, race-ancestry or other fact

the family history of a member of the famlly

by blood or marriage;

2. Original Action of Commission:

Approvad.

Je  ngtkon o1 3%ate Bar Coumitctes:

Approved with modification az shown:

{26} Reputaticn in Family Concerning Family

of

distorv. Hvidence of reputation among members of a
Family, if the reputation concerns the birth, marriage,

divorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the family by

bicod or marriage.
Such reputation mav be proved only

by a witness

testifving to his knowledge of such reputacion or by

entries in familv bibles or other famil

r books or

charts, Eg engravings on rings, by family portraits
v engravinges on urns, crypts and tomhstonses, and ’

the like,
L., Action of Commission 7/19/58:

Approved as proposed to be modified by State Bar

Committee.



(1

- (Revis. . Thg/55)

Subdivision (27}, Rule 63

1. A3 proposed:

{27) Reputation--Boundaries, Genersal
History, Family History. Evidence of reputa=-
tion in & community ae tending to prove the
truth of the matter reputed, if {a) the |
renutation concerns ko undarles of, or customs ;
affecting, land in the community, and the
judge finds that the reputation, if eny, arose be-
fore controversy, or (b) the reputation concerns
an event of general history of the community
or of the state or nation of which the com-
manlity is a part, and the judge finds that the
erant was of Ilmportanse to the community, or
(¢} the reputation concerns the birth, marriage,
divorce, death, legitimacy, relationship by
blood or marriage, or race-ancestry of a
person resident in the community at the
time of the reputation, or some other similap
fact of hls family history or of his parsonal
status or condition which the judge finds
1ikely to have been the subject of & reliable
reputation in that community;

2. Original Action of Commisszion?

Approved.,

3. Action of State EBar Conmitiee:

Approved with modification as shown:

(27) Reputaticn -- Poundaries, Ceneral History,

Family History. Evidence of reputetion in s copmunity

. 88 tending to prove the truth of the matter reputed, if
{a) the reputation concerns boundaries of, or customs
affecting, land in the community, and the Judge finds
that the reputaticn, if any, asrose tefore controversy,
or {b) the reputation ccncerns an event of general
history of the community or of the state or nation of
which the community is & part, and the judge finds that
the event was of importance to the commmity, or {c)} the
reputation concerns the date or fect of birth, marriage,
divorce or deathy-iegibtimmey,-relghienship-by-bloed-er
Rarviages-er-rece-ancestry of a person resident in the
community at the time of the reputetion; ew-seme-sther
similay-faeb-of -his-family-hisbery-or-af-hig-parsonat
status -oF-acndition-vwhieh-the-judge-finde-Likely-So-have
heer-the-aubjeet -ef-a-reliable-repababion-in-that-comunitys




Revised
July. 28, 1958
9/24/58

Subdivision (27), Rule 63 (cont.)

4. Action of Commission 7/19/58:

Discussed but did not take final action on modifications
proposed bty State Bar Commiticse.

5. Action of Commission §/46758:

Avvroved as modified by State Bar Cormittee,
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Revised
July 28, 1958

Subdivision (28), Rule 63

As proposed:

(28) Repusation as to Character. I a
trait of a person's character at a speciriied
time is material, evidence of his reputation
with reference thereto at a relevant time in
the community in which he then resided cr ZIn
a group with which he then habitually associated,
to prove the truth of the matter reputed;

Original Action of Commissiont

Approved with addition of "a person's character or'
after "If. "

Action of State Bar Jommitteesd

Approved as amended by Commission and with further
amendilent to add "genaeral® before ®reputation.”

Action of Commission 7/19/58:

Reaffirmed original action and added “roneral®
before "reputation.”



- —

(Refiseﬂ 7/28,58)

Subdivision (29), Rule 63

1. As proposed:

See "Action of Commission.”

2, Original Action of Commission:

Approved as proposed with amendment as shown:

{29) Recitals in Documents Affecting Property.
Evidence of a statement relevant to a material
metter: (a} Contained in a deed of conveyance or
a will or other document purporting to affect an
irterest in property, offered as tending to prove
the truth of the matter stated 1f the judge finds
that the matter stated would be relevant upon an
issue as to an interest in the property, and that
the dealings with the property since the statement
wag made have not been inconsistent with the truth
of the statement! or {b) Contained in a document
or writing more than 30 years old when the statement
hzs been since generally acted upon as true by persgons
heving an interest in the matter provided the writer
could have been properly allowed to meke such state-
ment ag a withess; o

3. Action of State Rar Committee:

Arproved as propesed to be amended by Cemmissicn with
further modificaticn as showm:

{29) Recitals in Writings Beewmerta-Affecting
Freperky. Subject to Rule Sk, evidence of a statement
relevant to a materisl matter (a} contained in & deed
of conveysnee or & will or other daewsment writing pur-
porting to affect an interest in property, offered es
tending to prove the truth of the metter staeted if the
Jjudge finds that the matter stated wonld te relevant
upon en igssue as to an lntereet in the property, and
that the dealings with the property since the statement
was made have not teen inconsistent with the truth of
the statement or (b conteined in a deeumerb-o¥ writing
more than thirty years old when the statement has been
since generally acted upon as true by persons heving an
interest in the matter, provided the writer could have
been properly allowed to mske such statement ps &
witness.




Revised
July 28, 1958

Subdivisior {29}, Rule 53 (cont.)

L. hction of Commission 7/19/538:

1.

2.

o

Concurred in State Bar Committee proposals
for amendment of Subdivision {29]).

Redralted to read:
{29) Recitals in Writings Subject to

Rule bk, &viTence ol 4 srtatament relevant
to a material matter

{a) contained in a deed of conveyance
or a will or other writing purporting to
affect an interest in property, oifered as
tending to prove the truth of the matter
stated if the judge {inds that the matter
stated woul?d be relevant upon an issue as
to an intersst in the property, and that
thie dealings with the property since the
statenent was made have not been incon-
sistent with tha truth of the statement oI,

(b} contained in & writing more than
thirty years old when the statement has
been since generally acted upon as true
by persons having an interest in the matter,
provided the writer could have been properly
1lowed to make such statement as a witness.

5. Joint Meeting irn Coronado_lO—3~58:

State DBar Committee concurred in Commission action of
7/19/58.
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Revised
July 28, 1G58

Subdivision {30}, Rule 63

1. As proposed:

(30) Cormercial Lists and the Like.
Fvidence of statements ol matiers of interest
to persons engaged in an occupation contained
in a list, register, periodical, or other
pubiished compilation to prove the truth of
any relevanrt matter so stated if the judge
finds that ths compilation 1s published for
use by persons ensaged in that occunation and
is generally used and relied upon by them;

2. Action of Commission:

Aporoved.

3. Actior of State Bar Committee:

Disapproved as proposed; referred subject matter
of subdivisions (30) and (37) to Messrs. Hayes,
Koberg, Kaus and Sslvin for further study and
report. Suggested study should consider, inter
alia, whether any suobdivision proposed should be
made subject to Rule 64.



(Rev. 4 7/15/58)

Subdivision {31), Rule 63

le A3 proposed:

{31) Learned Treatisea, A published
treatise, periodical or pamphlet on a
subject of history, sciesnce or art to
prove the truth of a matter stated tharsein
if the judge takes judielal notice, or a
witness expert An the subject teatifies,
that the treatise, periodical or pamphlet
is & relieble suthority in the subject.

2. Actlion of Conmisaion:

Discussed but did not take final action.

3, Action of State Bar Committee:

8ee report on subdivision ({30)
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Rule 64 {Revised T/15/58)
9/24/58

1, As proposed:

‘Diseretion of Judsze under Exceptions (15), {16
{17}, TL8) and 119) to Bxclude Bvicence. ANy Wriclhig
almissible uncer excepcions (i4), (16), 417), (18},
and {19} of Rule 63 shall be received only if the
narty offering such writing has delivered a copy of
it or s» much thereof as mar relate te the controversy,
to each adverse party a reasorable time before trial
unless the judge {inds that such adverse party has
not been unfairly surprised by the failure to deliver
such copy.

2. Action of Commigsion:

Mot yvet considered.

3. Action of State bar Comuities:

Approved with amendment to refer to subdivision (29).

L. Action of Cormissien 9/C/583:

Approved as modified with further amendment to refer to
Subdivision {20} and proposed amendment to make clear
that does not affect discovery powers conferred by

1957 legislation.
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Rule 65 (Revised 7/15/58)

As provosed:

See "Action of Commission.”

Action of Commission:

Approved as proposed with modification as shown:

credipility.of Decglarant. Zvidence of a
statemert or other cencuct by a declarant incons-
sistent with a statement por such deeclarant
received in evidence under an exception to Rule
02 is aamissible for the purposa of discrediting
the declarapnt, though he had no opportunity to
dery or exniain such inconsistent statement or
other conduct. Any other evidence tending to
Tmpair or support the credibility of the declar-
ant is admissible if it would have been admis-

sible had the declarant been a witness.

2. Aection of gtate Bar Commlttee:

Did not teke finsl action; referred to Messrs. Baker
and Patton to consider whether Rule should be modified as
proposed in Patbon memorandum on Subdivision (10) of
Rule €3, dated June 25, 1958.



(Revised 7/15/58)
- Rule 66

1. As prcposed:

Mul*lp;e Hearsay. A statement within the scope of
an excepsion Lo aule 53 shall rot de inadmissible on
the ground that it includes a statement nacde by anotlher
deciarant and is of“ered to prove the truth of the in-
cluded statemert if such included statemert itveslf
meets tie requirements ol an excention.

2. Acgion of Cormission®

Approved.

3. Action of Siate Far Coumitlee:

Apnroved.



Rkule 68

l. 48 propessed:

See "Action of Commission".

2. 4dotion of Commlssion:

Approved as proposed with modificaetion as shown:

RULE 68, Authentication of Coples of
Records. 4 writing purporting to be a copy
of an official record or of an entry thersin,
meets the requirement of authentication if
(a) the judge finds that the writing purports
to be published by authority of the natioen,
state or aubdivislon thereof, in which the
record is kept; or (b) evidence has been
introduced sufficient to warrant s flanding
that the wrlting is & correct copy of the
record or entry; or (e} the office in which
the record is kept is within this state or is
an office of the United Stetes government
whether within or without this stats, and the
writing 1§ atrested aa 2 oorrect copy of the
regord or sntry by a person purvorting to be
an officer, or a deputy of an officer, having
the lsgal custody of -the record; or (d) i the
office is not within the state, or is not an
offioce of the United Stetes governmesnt, the
writing i1s attested as required In clause (¢}
and 1s accompanied by 3 certificate that such
offlicer has the ocustody of the record. If <he
office in whiich the record is kept 18 wlthin
the United States or within & territory or
insular posseasion subject to ths dominion of
the United States, the certificate mey be
made by s judge of & court of record of the
district or political subdivision in which
the record 1s kept, asuthenticated by the seal
of the court, or may be made by any publice
officer havirg a seal of office and having
officlal duties in the distriet or political
subdivision in which the record 1s kept,
authentleated by the seal of his office., If
the office iIn which the record 1s kept is in a
forelgn state or country, the certificate may
be made by & secretary of an smbassy or legation,
consul genersl, consul, vice consul, or consular
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4.

agent or by any officer in the foreign
service of the Unlted States stationed
In the foreign state or country in which
the record is kept, and suthsntlicated by
the seal of his ofiice.

LAetion Northern Sesction:

Concurred in Commlssion action except would masks first
word in underlined part of (d) "and" instesd of "or".

Aetlon Southern Ssction:

Mot yet considesred.



Septernii 2L, 1958
Rule 69 Septerter 24, 195

1. As proposed:

RULE 69, Certificate of Lack of Record. A
writing admissible under exception {17){b) of Rule
63 is authenticated in the same manner as is provided
in clause (c) or {d) of Rule 68.

2. Action of Commission:

No final action taken: requested Professor Chadbourne
to redraft Rule 69.

i o S a1t s AT R i



